
CONGRESSIONAL RECORD — SENATES5280 May 21, 1998
parents do we have in this body? How
many people in this body have dealt
with young people? I suppose every-
body in this body remembers when
they were 16, 17, 18—and you believe
that the Government is going to regu-
late behavior and change behavior? We
are going to make everybody’s life-
style healthier? That is another dy-
namic that has not been debated in
this.

Ignoring other problems—isn’t it in-
teresting that the real problems in this
country for young people, far more se-
vere and far more immediate, are with
illegal drugs and underage alcohol use,
but, yet, we are not talking too much
about those issues today. Why aren’t
we? Because we are losing the illegal
drug debate and war. More young peo-
ple today are on illegal drugs than be-
fore. It is a tougher issue. It is
everybody’s concern. But we beat our
breasts down here and say, aren’t we
doing something great because we are
going to take care of underage ciga-
rette smoking.

By the way, you can look at numbers
and polls on this. I know they all have
them, and I have one done by Citizens
for a Sound Economy, May 13 to 15 of
this year, asking 1,200 Americans, as
parents, what their biggest concern for
teenagers is. No. 1, illegal drug use, 39
percent; gangs, 16 percent; alcohol, 9
percent; tobacco use, 3 percent. Again,
does this diminish the importance of
this issue? No, of course not, but let’s
have some perspective in this debate.
And there are other problems that
young people face. We have numbers
from polls and from very conclusive
studies that show what I am talking
about.

Let me conclude, Mr. President, with
a couple of final observations.

There is an interesting thread of ar-
rogance that has run through this de-
bate: Government is smarter; we can
tell you what to do; you really don’t
understand the seriousness of tobacco
use; you are not smart enough to sort
it out yourself; but you see, we are in
the Congress, we will tell you when
something is dangerous and when it
isn’t; you can’t read; you don’t under-
stand, I am sorry.

We can have that kind of society. We
can have that kind of a world. Some
countries do. But if that is what you
opt for, you will opt for also giving up
some personal freedom, some personal
responsibility, and it might be a better
world that way. But that is another
part of this debate we haven’t heard
enough about, and it should be part of
it.

As I said in my earlier remarks, all
my colleagues mean well. They are
well motivated, they want to make the
world better, they want to do the right
thing. There is no question about that.
But I hope they will think for a few
moments about some of the issues I
have raised as we step back for a mo-
ment and try to put in perspective
what we are doing. Are we really mak-
ing the world better and accomplishing

what we want to accomplish, focusing
on teenage smoking, underage smok-
ing, which, by the way, there are now
laws on the books to deal with? Are we
making it better by putting hundreds
of billions of dollars of new taxes on
our people, building a bigger Govern-
ment and more programs and more reg-
ulations, and then on top of that, hav-
ing to deal with the unintended con-
sequences of our action that will affect
culture and it will affect society?
Those are all part of the total debate,
Mr. President, that should be brought
into focus.

I will vote against this bill, because I
think it is not the right way to deal
with some very serious problems.

I yield the floor.
Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
Mr. CHAFEE. Mr. President, there

are two unanimous consent requests to
be made. Senator HARKIN briefly has
one.

Mr. HARKIN. I thank the Senator for
yielding. Mr. President, parliamentary
inquiry, I understand the Senator from
Rhode Island is speaking next under a
unanimous consent agreement, and
after that is Senator HATCH?

The PRESIDING OFFICER. Senator
HATCH.

Mr. HARKIN. I ask unanimous con-
sent that after Senator HATCH, the
Senator from Iowa be recognized to
speak.

Mr. MCCAIN. I object. Objection.
The PRESIDING OFFICER. Objec-

tion is heard.
Mr. HARKIN. Mr. President, I sug-

gest the absence of a quorum.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island still has the
floor.

Mr. CHAFEE. The Senator from New
Hampshire has a unanimous consent
request to make.
f

PROVIDING FOR CONDITIONAL AD-
JOURNMENT OR RECESS OF
BOTH HOUSES OF CONGRESS

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of S. Con.
Res. 98, the adjournment resolution. I
further ask unanimous consent that
the resolution be agreed to and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 98) was agreed to, as follows:

S. CON. RES. 98
Resolved by the Senate (the House of Rep-

resentatives concurring), That when the Sen-
ate recesses or adjourns at the close of busi-
ness on Thursday, May 21, 1998, Friday, May
22, 1998, Saturday, May 23, 1998, or Sunday,
May 24, 1998, pursuant to a motion made by
the Majority Leader or his designee in ac-
cordance with this concurrent resolution, it
stand recessed or adjourned until noon on
Monday, June 1, 1998, or until such time on
that day as may be specified by the Majority
Leader or his designee in the motion to re-

cess or adjourn, or until noon on the second
day after Members are notified to reassemble
pursuant to section 2 of this concurrent reso-
lution, whichever occurs first; and that when
the House adjourns on the legislative day of
Friday, May 22, 1998, or Saturday, May 23,
1998, pursuant to a motion made by the Ma-
jority Leader or his designee in accordance
with this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, June 3,
1998, or until noon on the second day after
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, acting jointly
after consultation with the Minority Leader
of the Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble
whenever, in their opinion, the public inter-
est shall warrant it.

f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT
The Senate continued with the con-

sideration of the bill.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island has the floor.
AMENDMENT NO. 2433

Mr. CHAFEE. Mr. President, let me
offer a few thoughts on why I believe
the amendment authored by my good
friend from New Hampshire, Senator
GREGG, should be rejected.

Senators TOM HARKIN, BOB GRAHAM
and I struggled with the liability issue
when we were developing our own
antitobacco bill, the so-called KIDS
Act. We began our deliberations with a
review of the global settlement that
was reached by the 40 attorneys gen-
eral from the various States. In sum-
mary, we concluded that we could not
support some of the provisions of that
legislation; namely, the prohibition on
class action suits.

The attorneys general agreed that no
class action suits would be permitted
and there would be a ban on punitive
damages against the industry. That is
what the industry got out of the nego-
tiation with the attorneys general,
amongst other things.

Given the tobacco industry’s behav-
ior, how could we, the three of us work-
ing on that legislation, possibly accede
to tort protections that would nullify
entire categories of lawsuits, leaving
injured parties high and dry?

But there were balancing factors
which also had to be weighed, Mr.
President. The industry’s consent is
terribly important to the implementa-
tion of a comprehensive national to-
bacco policy. It is far better to have
the industry at the table and agreeing.

Certainly, endless litigation serves
no one’s interests but the lawyers.
Thus, something had to be done to cre-
ate a more certain environment, both
for the plaintiffs and for the tobacco
companies. Hence, we decided to in-
clude an annual liability cap in our bill
of $8 billion; $8 billion would be paid
out each year and that was it. If there
were subsequent suits and judgments
had been brought and earned previous
thereto or subsequent, they would fall
in line and collect in the ensuing years.
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While the structure of the cap in Sen-

ator McCain’s bill is somewhat dif-
ferent than the cap we had in our bill,
nonetheless the intent is the same. The
cap in the McCain bill does not stop a
single lawsuit. It doesn’t prevent a sin-
gle lawsuit from being brought. It
doesn’t stop one injured party from
being able to collect. Moreover, only
those tobacco companies that accept
and abide by the terms of this bill will
be able to obtain the financial predict-
ability that is provided by this liability
cap. In other words, the company
doesn’t get the cap unless it agrees to
a series of requirements upon the com-
panies or company that we believe are
very important to reach a fine settle-
ment.

What are some of these? What do the
tobacco companies have to do to be eli-
gible for a so-called cap? It must sign a
national protocol, a binding consent
decree to assure it will abide by all
terms of the McCain bill. It must agree
not to delay its implementation
through endless court challenges.
These terms they must agree to,
amongst other things, are: They must
make very steep annual payments to
the Federal Government. They must
meet tough annual youth smoking re-
duction targets. In other words, there
are percentages that youth smoking
must go down each year. The compa-
nies have to meet those requirements.
It obviously encourages them to come
forward with ingenious stop-smoking
efforts or cease from smoking or de-
cline from taking up smoking. They
must pay large fines if they fail to
meet these goals.

What they also agree to is to fun-
damentally alter the way the tobacco
products are manufactured and distrib-
uted, and they accept the regulation of
tobacco products by the U.S. Food and
Drug Administration, so-called FDA.

If tobacco companies fail to abide by
the terms of this bill, they are not
going to be eligible for the liability
cap. The liability cap is something that
helps the companies reach some cer-
titude of what their payments are
going to have to be. But if they don’t
meet these terms, they lose the rights
under the cap. If they fail to meet the
annual youth smoking reduction tar-
gets by more than 20 percent in any
given year, they lose the protection of
the cap. If they are caught evading the
antismoking provisions, they lose the
protection of the cap. So this isn’t
some giveaway to the tobacco indus-
try. It is a necessary trade-off to ob-
tain a strong national tobacco control
policy.

At the end of the day, when all is
said and done, we hope the tobacco in-
dustry will return to the table and sign
the consent decrees which will accom-
pany this bill. If the Gregg amendment
is adopted, it reduces, obviously, the
chances for that occurring.

What is the incentive for a tobacco
company to come to the table if they
lose even this cap protection? If we all
are for obtaining the strongest possible

antitobacco policy, then we ought to
vote to table this amendment; that is,
the amendment of the distinguished
Senator from New Hampshire.

President Clinton supports the cap,
as do many others who want a tough
national policy to discourage youth
smoking. Giving some predictability to
tobacco companies who are willing to
change the way they do business, it
seems to me, is a small price to pay to
get them at the table and participating
in implementing these tough policies—
indeed, the advertising policies to
cease certain types of advertisements
and to enter into other kinds of adver-
tisement directed toward encouraging
young people to give up smoking or to
deter them from taking it up in the be-
ginning.

So, Mr. President, I believe that the
cap is a very worthwhile part of this
McCain bill. And I urge my colleagues
to reject the proposed amendment.

I thank the Chair.
Mr. MACK. Mr. President, there are

few industries I consider more vile
than the cigarette manufacturers. I be-
lieve they lied to the American people
and knowingly addicted millions to
their harmful product. It is with this
disgust and anger in mind that I en-
courage my colleagues to vote against
the Gregg Amendment.

Although at first blush it may seem
the ‘‘right’’ thing to strike the liability
cap if we want to punish the tobacco
manufacturers, in effect we will have
done exactly what they want us to do:
Kill the bill. We should first ask our-
selves what we are trying to accom-
plish with this legislation: Reduce teen
smoking, fund worthy tobacco-related
programs while holding harmless inno-
cent parties such as farmers. Would the
Gregg Amendment further any of those
goals? No.

The provision stricken by this
amendment does not grant immunity
to anyone, rather it sets a yearly cap
on what they will pay and allows us to
charge fees, put in place advertising re-
strictions and conduct strict oversight.
In essence, it keeps the companies out
of bankruptcy thereby allowing us to
keep a close eye on them and force
them to undo some of the damage they
have done. The liability cap of $8 bil-
lion per year cuts off no one’s rights or
payments, other than for those who
want to settle their claims. Taking it
away would likely result in many ag-
grieved parties going unpaid because
the companies would file for bank-
ruptcy protection, effectively shutting
out meritorious plaintiffs from recov-
ery.

For those of my colleagues worried
about the tax burden imposed by to-
bacco legislation, I would think they
would all vote against this amendment
as well. If the Gregg Amendment is
passed and the liability cap stricken,
the fee would then become a pure tax
and the overall tax burden on the
American public would likely double.
Here’s why: The current bill would
then not settle any state lawsuits, but

rather simply impose a tax of at least
$1.10. Because those state suites would
continue, and likely be successful or
settled, we should expect that the
states will begin to impose their own
taxes on tobacco. That means we see a
$2–3.00 per pack increase in taxes—
which is outrageous. In short, if you
want to do nothing but tax and spend,
vote for the Gregg Amendment. If you
actually want to try and solve some of
the problem of reducing teen smoking
you should vote against it.

Mr. HARKIN. Mr. President, we are
engaged in a historic debate and action
on a plant that brought death and dis-
ease to millions of people in this coun-
try for 300 years. The outcome of our
work will determine whether this na-
tion moves to a sensible tobacco policy
that will prevent the premature death
of millions of our children or continues
on the path of death and disease.

This is truly a historic, once in a life-
time opportunity to save lives and pro-
tect children. When else have we had
legislation before us that truly could
save millions of American lives? It is
an opportunity I’ve been working to-
wards since 1977 when I first introduced
legislation to end taxpayer subsidies to
tobacco advertising.

The need for bold action couldn’t be
clearer. Today, as in any other day,
3,000 children in America will take up a
deadly habit that will cut 1,000 of their
lives unnecessarily short. That’s more
than 3 jumbo jets full of children crash-
ing every day. And the problem is get-
ting worse. Smoking among high
school seniors is at a 17-year high.

It is not reflected in this chart, but
the CDC just reported that the percent-
age of high school students who smoke
has increased from 27.5 percent in 1991
to 36.4 percent in 1997. They further
found that a shocking 42.7 percent of
students—and these are kids generally
between 14 and 17—used cigarettes,
smokeless tobacco or cigars in the past
30 days. We also know that the vast
majority—fully 90 percent—of adult
and lifelong smokers begin at or before
their 18th birthday.

We can change all that. We know the
key ingredients to reducing teen smok-
ing. We know that a comprehensive set
of reforms is needed. We need solid au-
thority and resources for the FDA to
oversee tobacco products. We need an
aggressive education and counter ad-
vertising effort. We need community-
based prevention. We need to expand
our research. We need to have strong
financial incentives for tobacco compa-
nies to take every action to cut teen
smoking. And, most importantly, we
need to price cigarettes out of the
range of children.

Every major public health expert
agrees that the single most important
component of a comprehensive strat-
egy to cut child smoking is a sudden
and significant price increase. This is
the centerpiece of S. 1889, the KIDS
Act, I introduced with Senator JOHN
CHAFEE and Senator BOB GRAHAM. Our
bipartisan legislation provides for a
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$1.50 increase in the per pack price of
cigarettes—$1.00 the first year and an-
other 50 cents the next.

As Dr. C. Everett Koop and Dr. David
Kessler said, this proposal is ‘‘tough
medicine for a tough problem.’’

Our approach, according to the CDC
and other experts, would cut smoking
by children in half, over the next three
years. That’s the sharpest and fastest
reduction achieved by any bill proposed
to date.

The bill before us, as reported out of
the Commerce Committee, has a num-
ber of commendable features. In many
ways it is very similar to the Harkin-
Chafee-Graham KIDS Act. It has
strong FDA provisions, strong public
health provisions and its look-back and
liability provisions have been substan-
tially improved. We are very pleased
that much of our work is reflected in
the bill and we commend Senator
MCCAIN for his good efforts.

However, on the crucial question of
price, the bill is inadequate. The bill
would increase the price of a pack of
cigarettes by $1.10 over 5 years. To
have the greatest impact on teen
smoking the price should be increased
by at least $1.50 a pack over a very
short period of time.

I will be doing everything, working
with my colleagues, on a bipartisan
basis, to correct this fundamental
shortcoming of the pending measure.

While I’ll have a lot more to say
about many aspects of this legislation,
I want to focus the remainder of my re-
marks today on this critical issue of
price. I do this not only because it is
the most important feature of the leg-
islation, but because it has been the
focus of an onslaught of misleading tel-
evision, radio and print ads as well as
statements and mailings by the to-
bacco industry in my state of Iowa and
around the nation.

The tobacco companies have been
making a number of false arguments
about the impact of increasing the
price to cut down on teen smoking.
Most disturbing have been their state-
ments that teens don’t respond to price
increases—that increasing the price
won’t have an effect on the rates of un-
derage smoking.

These accusations are not only run
counter to the finding of every major
public health organization and count-
less economists and studies, they con-
tradict the industry’s own internal
documents and analyses that they
tried to hide from the American people
for so long.

Many studies published in respected
journals have clearly documented the
impact of price increases on teen
smoking. The most recent estimates
from the CDC is that for every 10 per-
cent increase in the real price of ciga-
rettes, the prevalence of teen smoking
is cut by 7%.

In its report this year, Taking Action
to Reduce Tobacco Use, the Institute of
Medicine of the National Academy of
Sciences concluded that ‘‘the single
most direct and reliable method for re-

ducing consumption is to increase the
price of tobacco products. . . .’’

In 1994, the Surgeon General’s report
Preventing Tobacco Use Among Young
People concluded that increases in the
real price of cigarettes significantly re-
duces cigarette smoking and that
young people are at least as price sen-
sitive as adults.

And we have to look no further than
our neighbors to the north—Canada—to
find a real world example of the impact
of price increases on teen smoking. As
this table shows (attached) when real
prices in Canada increased from $2.09 to
$5.42, the number of 15–19 year olds
smoking fell from 42 percent to 16 per-
cent—a drop of 62 percent. However,
when tobacco taxes were reduced,
youth smoking began increasing after
15 years of decline.

As I said earlier, in addition to the
abundant evidence on youth smoking
and price, the tobacco industry them-
selves have admitted this in a number
of their internal documents. For exam-
ple, a 1981 Philip Morris document said,
‘‘In any event, and for whatever reason,
it is clear that price has a pronounced
effect on the smoking prevalence of
teenagers. . . .’’

A 1987 Philip Morris document fur-
ther details their knowledge and con-
cern about the relationship to price
and hooking kids as the next genera-
tion of smokers. The document says:

You may recall from the article I sent you
that Jeffrey Harris at MIT calculated, on the
basis of Lewit and Coate data, that the 1982–
83 round of price increases caused two mil-
lion adults to quit smoking and prevented
600,000 teenagers from starting to smoke.
Those teenagers are now 18–21 year olds . . .,
420,000 of the non-starters would have been
PM smokers. Thus, if Harris is right, we were
hit disproportionately hard. We don’t need to
have that happen again.

A 1982 RJR Reynolds document—that
I ask unanimous consent to have in-
cluded in the RECORD at this point—
states clearly that an increase in the
price of cigarettes will result in ‘‘thou-
sands of new smokers lost.’’ This docu-
ment says that a 15.1 percent increase
in the real price will result in the loss
of 93,000 ‘‘new smokers’’ aged 13 to 17
years old.

So when the tobacco companies now
argue that increasing the price of to-
bacco products won’t impact youth
smoking—they are once again blowing
smoke. They are once again trying to
deceive the American people.

So, Mr. President, we have important
work to do this week. We have the op-
portunity to do a lot of good and strike
a blow for our children and for public
health. I look forward to working with
my colleagues, on a bipartisan basis, to
seize this opportunity.

Tobacco reform is the issue of 1998. It
is the crown jewel of this Congress.
And passing a strong comprehensive
tobacco bill is an opportunity we sim-
ply can’t let pass by.

Unfortunately, victories in the to-
bacco wars have come few and far be-
tween. In 1988, we finally changed Fed-
eral law on smoking in airplanes. It

was a full ten years later, and after
failing one time, the Senate took its
next step last September by passing
the Harkin-Chafee plan to fully fund
enforcement of the FDA youth ID
check.

But I am more hopeful now than ever
that we can pass a comprehensive plan
that would once and for all change how
this nation deals with tobacco and dra-
matically cut the number of our kids
addicted to this deadly product. Mr.
President, our goal is to be on the Sen-
ate Floor three years from now an-
nouncing that indeed, child smoking
has been cut in half. We should all put
our energies into making that happen.

Mr. FRIST. Mr. President, I rise to
speak about the pending tobacco legis-
lation. I am concerned that we have
gotten off track in our consideration of
comprehensive tobacco legislation and
the importance of preventing children
smoking.

Our focus must be youth smoking.
In an earlier speech on this floor, I

reminded my colleagues of some of the
alarming statistics about youth smok-
ing. I will not dwell on all of those sta-
tistics; however, it is important to re-
member that 3,000 kids will start smok-
ing today, and 1,000 of those children
who start smoking over these 24 hours
will die prematurely. Our purpose is to
prevent these deaths.

I urge my colleagues to focus on the
health of our children, and their chil-
dren—to keep in mind youngsters trav-
eling that tricky path from childhood
to adulthood, surrounded by tempta-
tions and convinced of their own invin-
cibility. What can we do to make it
more likely that these children will ar-
rive at adulthood without crippling ad-
dictions?

Mr. President, before answering that
question and discussing the pending
legislation, I want to pause and recall
some recent history that helps explain
how we have reached this point in the
legislative process.

For many years, individuals were not
successful in suing the tobacco indus-
try because of the ‘‘assumption of
risk’’ doctrine. No jury would side with
the plaintiff because the smoker as-
sumed the risks associated with smok-
ing. However, a group of State attor-
neys general got together and started
suing the industry to recover Medicaid
cost for smoking related illness, thus
avoiding the ‘‘assumption of risk’’ doc-
trine.

In the course of these lawsuits, inter-
nal industry documents were made
public. From these documents, we
learned that the Industry knew a lot
more about the addictive nature of nic-
otine and the destructive effects of
smoking tobacco than was previously
thought.

Some states began to settle for huge
sums from the tobacco industry. Mis-
sissippi settled in 1996 for $3 billion.
Florida and Texas were the next to set-
tle, for $11.5 billion and $15.3 billion re-
spectively. And, as we have all read in
the last week, Minnesota is the most
recent to settle—at $6.6 billion.
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In the spring of 1997, everyone came

to the bargaining table —40 attorneys
general, the industry, members of the
plaintiffs’ bar, and public health
groups. They all sat down and worked
out an historic tobacco settlement on
June 20, 1997. The basic elements of the
June 20th settlement included:

Industry payments of $368.5 billion
over 25 years—to be funded by raising
the price of cigarettes by $.70 per pack
over 10 years;

Advertising restrictions—the indus-
try voluntarily limited its First
Amendment rights;

Youth access provisions and tough li-
censing for retailers who sell tobacco;

$2.5 billion per year for smoking ces-
sation programs, public education cam-
paigns and state enforcement;

FDA authority to regulate tobacco
and smoking;

No class action suits or suits by any
government entity;

Immunity for the industry from all
punitive damages for past actions; and

Individuals were allowed to bring
suits to recover compensatory damages
for past conduct and compensatory and
punitive damages for future conduct.

Because the settlement required the
enactment of federal law, it came be-
fore Congress. We are here because the
June 20th settlement requires us to be
here. Implementing the provisions of
that settlement, or provisions similar
to it, requires federal legislation.

As we all know, several committees
had jurisdiction over different provi-
sions in the June 20th Agreement. Ju-
diciary obviously had its role; the
Labor Committee had its expertise in
the public health programs and the
FDA authority; Finance had jurisdic-
tion over international trade aspects;
Commerce, the liability and interstate
commerce expertise; and the Agri-
culture Committee had a keen interest
in the effects this type of unprece-
dented legislation will have on farm-
ers—the one group not invited to the
bargaining table during settlement ne-
gotiations.

After months of work, it became
clear that it was impossible for all of
these committees to put together their
respective pieces of a comprehensive
package in a vacuum. The Majority
Leader asked Chairman MCCAIN to
take on the herculean task of crafting
comprehensive legislation to address
underage smoking through the Com-
merce Committee.

The bipartisan bill produced by Sen-
ator MCCAIN and the Commerce Com-
mittee is by no means perfect. Even
Senator MCCAIN admits that. But it is
important that we not lose sight of the
Commerce bill’s virtue: it is a com-
prehensive approach. It is vital that
the United States Senate address chil-
dren smoking in a timely, thoughtful
manner—the Commerce bill gives us
the structure for doing this.

I return, then, to our central legisla-
tive focus: preventing youth smoking.
After 6 hearings in the Labor Commit-
tee, 11 hearings in the Commerce Com-

mittee, and chairing a hearing on Octo-
ber 27, 1997 in my subcommittee on
Public Health and Safety, I am con-
vinced that the goal of cutting under-
age smoking in half over the next 10
years can be achieved only by a three-
component comprehensive strategy.
All three parts are necessary. No single
part will accomplish this goal.

1. First, we must address advertising
targeted to children. An article in the
Journal of the American Medical Asso-
ciation reported on February 17 that
advertising is more influential than
peer pressure in enticing our children
to try smoking, and it estimated ap-
proximately 700,000 kids a year are af-
fected by advertising. The industry
cannot continue to target kids, our so-
ciety must stop glamorizing smoking
on television and in the movies, and we
must restrict advertising at sporting
events and near our schools.

We tell our kids not to smoke, but
then we look the other way when re-
tailers sell to kids. We tell our kids
that tobacco will shorten their lives,
but clever advertising drowns out our
message. So, we must restrict tobacco
marketing that appeals to kids, but I
know that the industry, like all indus-
tries marketing legal products, has
substantial First Amendments rights
that must be respected.

2. The second element of a com-
prehensive program is that there must
be strong, effective public health ini-
tiatives, including tobacco-related re-
search, treatment and surveillance. A
bold effort is necessary to keep people
from starting to smoke and to help
people stop smoking. A strong commit-
ment to basic science and behavioral
research is critical. We need the very
best scientific research on the physiol-
ogy of nicotine addiction.

Such focused research made possible
by this bill might even uncover a pill
that eliminates the addictive nature of
nicotine. Such a discovery alone would
solve the destructive aspects of youth
(and adult) smoking. This type of re-
search might have benefits beyond to-
bacco; it also could be vital in our fight
against substance abuse more gen-
erally.

3. Access is the third element. We
must attack how easy it is for kids to
get their hands on tobacco products.
States must enforce the laws against
youth smoking. Retail outlets must be
a partner in our efforts to stop youth
smoking. We must make vending ma-
chines far less accessible to kids. The
price of cigarettes must go up—enough
to discourage a teenager from purchas-
ing, but not enough to create a black
market—and there must be con-
sequences for the underage teenagers
who are caught with tobacco products.

As Chairman of the Public Health
and Safety subcommittee, I heard
chilling testimony from teens about
how easily they purchased tobacco
products. Nickita from Baltimore, now
18 years old, started smoking when she
was 14. She testified that she would
normally get her cigarettes from the

store. She testified that she never had
a problem buying cigarettes in the
store, in fact, ‘‘people in my commu-
nity as young as 9 years old go to the
store and get cigarettes. They do not
ask for I.D.s.’’

The lesson I learned from this testi-
mony: We must enforce youth access
laws. We must make it impossible for
children to buy cigarettes in any
neighborhood in this country. It is
shameful that in America in 1998, a
teenager can purchase tobacco in any
of our neighborhoods.

Price is also a factor in access. While
it is obviously only one of many fac-
tors, price does affect the level of a
product’s consumption. Consumption
had been decreasing in the 1970s; how-
ever, between 1980–1993 the downward
trend accelerated, with consumption
falling by 3% a year at the same time
that the inflation adjusted price of
cigarettes increased by 80%. In addi-
tion, the early 1990s saw price cuts, and
consumption leveled off with only mod-
est decreases in price until 1996. Then,
in 1997, prices rose by 2.3%, and con-
sumption fell again by 3%.

Expert testimony, based on data
from this country and others, clearly
demonstrates that the price of ciga-
rettes affects consumption. But a high-
er price alone won’t solve this problem;
a comprehensive solution is necessary.

Mr. President, I believe the Com-
merce Committee’s bill is a good start
toward addressing all three aspects of a
comprehensive package: advertising,
public health, and access. It also ad-
dresses an issue ignored by the June
20th settlement: tobacco farmers.
These farmers were not at the table
during the negotiation of the June 20th
agreement. The industry ignored them.
The attorneys general ignored them.
Yet these hardworking men and women
bear absolutely no responsibility for
ads targeting kids or for underage
sales. These men and women work hard
for modest incomes, and we cannot ig-
nore the impact that this legislation
will have on their circumstances. The
Commerce bill tries to rectify this
oversight.

So, the Commerce bill addresses the
three areas a comprehensive approach
must include, and it protects tobacco
farmers. That does not make the bill
ideal. It is by no means perfect; how-
ever, it is not necessarily guilty of all
the charges lodged against it.

Some urge that the bill is merely an
attempt to destroy an industry that is
producing a legal product, by raising
the price too much. This is a legiti-
mate concern. Are the numbers in the
Commerce bill too high? We have had
countless numbers of financial experts
come before several of the committees
of jurisdiction, and no one agrees on
the answer to this question. Wall
Street, the Treasury Department, and
public health groups all have different
levels.

We do know one thing: the industry
agreed to $368.5 billion in exchange for
some assurances that they were im-
mune from future cost of unpredictable
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lawsuits. Maybe the Commerce bill’s
figure of $516 billion is too high with-
out similar assurances of protection.
The industry obviously feels it is. But
we know we cannot always trust the
industry. I hope that, through our de-
bate here, we can find common ground
on the issue of the tobacco industry’s
payments.

I do not believe that those who sup-
port a comprehensive solution to teen
smoking are trying to destroy the in-
dustry. Tobacco products are legal to
manufacture and consume. We are en-
gaged, however, in the tricky exercise
of finding a price level that will help
diminish teen consumption without
bankrupting the industry or creating a
black market. I am confident that we
can work together in good faith to find
that price.

I am gratified that the Senate re-
jected Senator KENNEDY’s amendment,
which would have treated industry
payments as an excise tax of $1.50 per
pack. This $1.50 tax was too much. The
proponents were no longer as con-
cerned with a comprehensive program
targeted at preventing children from
smoking as they were with enacting an
excessively punitive excise tax, which
would have punished smokers—who we
need to be helping—and hit the work-
ing poor the hardest.

There is a temptation, especially
among those who are always searching
for revenue streams, to seize upon the
opportunity of an excise tax to raise
vast amounts of funds for other initia-
tives. We should be guided by health
objectives and not by the search for
revenue streams. The funds generated
by the agreement should be used for to-
bacco related and health related activi-
ties—not the creation of new entitle-
ments.

Mr. President, let me also address a
related issue the tobacco industry is
raising: Is the Commerce bill just a big
tax bill? I find the industry’s complaint
that it is somewhat ironic. As I already
noted, the industry volunteered to
make over $368 billion in payments—all
passed on to the consumer—as part of
the July 20th payment. The industry
called that payment a ‘‘voluntary pay-
ment.’’ That level was simply not
enough; for one thing, it did nothing
for the tobacco farmer, who was aban-
doned by the industry. Something
more than $368 billion was necessary.

Yet now the industry complains that
the entire amount of the payments in-
cluded in the Commerce bill is a ‘‘tax.’’
Maybe, as I said, the Commerce bill’s
payments are too much. But it is dis-
ingenuous for the tobacco industry to
now contend that the payments are all
a tax; they came to us and sought our
legislation, and they volunteered over
$368 billion. We upped the ante a bit—
in large part to protect farmers—and
now it’s suddenly a giant tax. We can-
not treat this argument too seriously.

I want to emphasize how much more
effective we can be with a settlement.
We must have an industry that doesn’t
market to kids—a settlement gets us

that—a price increase alone does not.
Without the cooperation of the indus-
try, there is no doubt that this bill will
be held up in the courts—putting us
years behind in our effort to reduce
smoking. The industry does have First
Amendment rights, and it can exercise
them.

I invite the industry to come back to
us and provide us with credible infor-
mation about the level of payments
they can afford. The industry can work
with us to prevent youth smoking—or
it can distort the record and continue
to be vilified in the public eye. For the
sake of stopping children smoking, I
prefer that the industry rise above
causing the problem of youth smoking
and be part of the solution.

Some have charged that the Com-
merce bill is too bureaucratic. I believe
that our families, communities and
states should be empowered to fight
teen smoking in the manner most suit-
able for the concerns of that state or
community. We don’t need big federal
government structures to achieve our
goal. The Manager’s Amendment to the
Commerce bill has done a good job of
streamlining the bureaucracy it origi-
nally created. I am especially support-
ive of the increased empowerment and
flexibility given to the States for the
use of funds and for control over the
public health initiatives.

Having said that, a comprehensive
approach to prevent youth smoking
isn’t a simple undertaking. If we are
after results, there must be a structure
in place. I believe that we can effec-
tively and efficiently use existing
structures, in conjunction with the
States, to have a comprehensive ap-
proach. Indeed, I played a crucial role
in helping draft those portions of the
Commerce bill dealing with the Food &
Drug Administration. These provisions
have earned widespread support, and I
spoke on the floor Monday to explain
them. They prove that we can use an
existing agency to implement common-
sense regulations to reduce youth
smoking.

Another criticism of the Commerce
bill concerns the possibility that it
may create a black market. We should
be realistic about the possibility of a
black market. If we create a black
market by raising the price too high—
as was done in Canada—then we will
lose all control over youth access.
Again, this is one reason I voted
against Senator KENNEDY’s $1.50 per
pack tax. Instinctively, and based on
testimony to the Commerce Commit-
tee, I believe that price level is too
high.

In short, Mr. President, I do have
concerns with some parts of the Com-
merce bill. For this reason, I will be
open-minded in considering amend-
ments to it. The Commerce bill is a
good starting point, but it is only a
starting point. We can and should im-
prove on it—as long as we do not lose
sight of our ultimate objective: a com-
prehensive approach to prevent teen
smoking.

The single criterion I will employ in
assessing the amendments that come
before the Senate is this: Is the amend-
ment likely to complement a com-
prehensive strategy to prevent teen
smoking? In other words, does it help
restrict advertising targeted at chil-
dren, promote public health, and ad-
dress access to tobacco? If so, I will
consider it; if not, I will reject it.

I respectfully suggest, Mr. President,
that my colleagues keep the same
focus. Rather than attempting to treat
the tobacco bill as a new revenue
stream—like my colleagues who want a
$1.50 per pack excise tax—and rather
than treating the bill as a chance to
create many new federal programs, I
urge my colleagues to focus on the
children who will start to smoke dur-
ing this debate. One-third of those chil-
dren will die prematurely because they
started to smoke. We must focus on
stopping them from smoking.

Four years ago, I was saving lives as
a heart and lung surgeon. I saw the
ravages of tobacco in the operating
room. The people of Tennessee elected
me to use common sense to advance
the public good. I submit that crafting
a comprehensive approach to keep chil-
dren from smoking is a chance for the
Senate to save lives through the exer-
cise of common sense. I urge my col-
leagues not to stray from that goal.

Mrs. MURRAY. Mr. President, we are
engaging in one of the most important
public health debates of this genera-
tion. We have a historic opportunity to
enact a comprehensive, national
antitobacco strategy to end the plague
of death caused by smoking. As I listen
to the debate here in the Senate I am
discouraged by much of what I hear.
This is not about taxes, or tax cuts.
This is not about what the tobacco
companies get or don’t get in the deal.
This is not about First Amendment
rights or increased litigation. This is
about one thing and one thing only.
Will we stand up to the tobacco compa-
nies for our children?

Will the U.S. Senate say enough is
enough. Will we fight to prevent the
deaths of five million children under
age 18 who will eventually die from
smoking-related disease? Or will we
allow the tobacco companies to shape
the debate and beat back our efforts to
protect children. Today, 4.1 million
children age 12 to 17 are current smok-
ers. Isn’t this enough for the tobacco
industry? Are we going to sacrifice
more of our children?

I have listened very carefully to all
sides on these issues. I have been told
that a tax that is too high will bank-
rupt the industry. I have been lobbied
by many claiming that without special
deals, the tobacco companies will not
agree to restrict advertising or will
litigate this legislation to death. But, I
have also heard from pediatricians;
public health officials; former Surgeon
General C. Everett Koop; and many
Washington State members of the
American Cancer Society, who have ex-
pressed their concerns by illustrating
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the human costs of the lies and deceit
utilized by the tobacco companies.

Tobacco kills more than 400,000
Americans every year. More people die
in this country from smoking related
illness than from AIDS, alcohol, car ac-
cidents, murders, suicides, drugs and
fires. Twenty seven percent of Ameri-
cans who die between the ages of 35 and
64 die from tobacco-related diseases.
Isn’t this enough? Why has it taken us
so long to get to this point of the de-
bate? 400,000 Americans die each year
while we do nothing.

We owe our children more. I owe the
children of Washington State more. I
have an obligation to push for the
toughest tobacco bill possible. I can
promise you that on my watch the to-
bacco companies get no special deal
and that protecting our children is
what controls the debate. It is not
what can the tobacco companies live
with, but is right for our children.

The tobacco bill that I support will
have economic sanctions that will
force corporate culture changes by the
industry. I will support efforts that pe-
nalize the companies if they continue
to prey on our children. And I will not
support anything that forgives an in-
dustry that sold a product that could
potentially kill five million children
alive today.

I have made some difficult decisions
and votes throughout this process. But,
I am proud of my votes to increase eco-
nomic barriers to prevent children
from purchasing cigarettes. I know the
tobacco companies hate these kind of
barriers. As we discovered in an inter-
nal Philip Morris document from 1981,
‘‘In any event, and for whatever reason,
it is clear that price has a pronounced
effect on the smoking prevalence of
teenagers.’’ There is no dispute on the
sensitiveness of children to price in-
creases. Both public health advocates
and the tobacco companies agree. The
public health community supports
these barriers and the tobacco industry
fears them. But some in the U.S. Sen-
ate disagree that price matters. I stood
up and said no you will not addict 3,000
children a day with cheap cigarettes.

Some of us argue on the floor that
without special immunity protection
or predictability, the tobacco compa-
nies will never accept tough advertis-
ing restrictions or consent to FDA reg-
ulation. To this I would respond simply
by saying if we make the look-back
surcharges so tough that without
major cultural changes companies will
see profits evaporate, we will get our
advertising restrictions. If we show
that these advertising strategies are
aimed at our children we will get these
restrictions. We do not need to give
special deals that allow tobacco com-
panies to walk away from their respon-
sibilities.

The tobacco companies have lied to
Congress and the American people now
they want to negotiate in good faith.
In the 1980’s, there was legislation in
the House of Representatives regarding
safe cigarettes. There is technology

that would allow tobacco companies to
manufacture a cigarette that was al-
most fire safe. The Safe Cigarette Act,
introduced by Representative MOAKLEY
was fought at every level by the indus-
try. They claimed that it was not cost
effective to make a cigarette that
would prevent the tragic death of chil-
dren in fires caused by a carelessly dis-
carded cigarette. Saving children from
a horrific death from fire was not
enough of an incentive for the manu-
facturers to sacrifice some of their bil-
lions of dollars in profits. Instead they
sacrificed children.

Now the industry wants immunity.
We are supposed to give them caps on
their liability and responsibility in ex-
change they will become responsible
corporate citizens. This claim simply
has no merit. They do not deserve any
special deals.

Will the tobacco companies challenge
these provisions in court? It is hard to
imagine an industry that has patented
their own brand of litigation and used
legal maneuvers to hide their deceit
and lies, walking away from another
opportunity to challenge restrictions
in court. If this industry wants to tie
this up in court for years to come, I
would say we need to make the look-
back surcharges so tough that their
own stock holders will not allow this
kind of irresponsible behavior. I cau-
tion the tobacco industry—if you want
to spend the next few years litigating
instead of cleaning up your practices
you may very well become extinct in
the next Century. What would the
world be like without the plague of to-
bacco? Maybe this is what the industry
should ask the American people?

I urge my Colleagues to think long
and hard about this debate. We will
never get another chance like this one
to really make the world a safer and
healthier place for our children. Let’s
side with our children today instead of
the tobacco companies.

Mr. WYDEN. Mr. President, the
international provisions of the tobacco
legislation have been the subject of
many hours of discussion and negotia-
tion. The current provisions serve as a
strong platform that I hope this body
will continue to build upon in the years
to come as we seek to protect all chil-
dren from the diseases and the eco-
nomic costs brought about by tobacco
use. I received letters which dem-
onstrate the breadth of support and the
importance the public health commu-
nity places on maintaining the inter-
national tobacco control provisions in
the tobacco legislation.

I ask unanimous consent to have
these letters printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

EFFECTIVE NATIONAL ACTION
TO CONTROL TOBACCO

May 20, 1998.
Hon. RON WYDEN,
Hart Senate Office Building,
U.S. Senate, Washington, DC.

SENATOR WYDEN: Last summer’s agreement
between the tobacco industry and the Attor-

neys General was flawed because of its fail-
ure to consider international tobacco and
health issues. We commend you for your
strong leadership on this issue and support
your efforts to ensure the greatest level of
protection possible from tobacco for all chil-
dren.

The international provisions in S. 1415 rep-
resent a good start. It is vital, however, that
they not be weakened at all and that serious
consideration be given to strengthening
them.

Thank you for your tremendous leadership
in protecting people from tobacco. We look
forward to working with you on this issue.

Sincerely,
American Association of Physicians of

Indian Origin; American Cancer Soci-
ety; American College of Preventive
Medicine; American Heart Association;
Association of Teachers of Preventive
Medicine; Campaign for Tobacco-Free
Kids; Interreligious Coalition on Smok-
ing OR Health; Latino Council on Alco-
hol and Tobacco; National Association
of County and City Officials; Partner-
ship for Prevention; Summit Health
Coalition.

LATINO COUNCIL ON
ALCOHOL AND TOBACCO,

Washington, DC, May 19, 1998.
Hon. RON WYDEN,
U.S. Senate, Senate Hart Office Building,

Washington, DC.
DEAR SENATOR WYDEN: The Latino Council

on Alcohol and Tobacco (LCAT), members of
the Hispanic Health and Education Working
Group and other Latino professionals want
to thank you and your staff for your hard
work in supporting international provisions
for tobacco control. You and your colleagues
are putting forth a signal, a good beginning,
a starting point for assuring that the chil-
dren of the world will be protected from the
unacceptable practices of the tobacco giants.

Latino parents, educators and public
health experts believe that US standards
should be upheld worldwide. Federal workers
should not support tobacco companies or
their subsidiaries abroad. International
agencies such as the World Health Organiza-
tion and the Pan American Health Organiza-
tions and non-profit organization should re-
ceive funding for their efforts to prevent,
treat and stop the spread of smoking related
diseases. Anti-smuggling provisions should
be strengthened. The US should be a leader
in the fight against the spread of tobacco re-
lated diseases. You have made it clear
through your efforts that public health has
no boundaries.

We trust that you will continue to work on
international tobacco control. We thank you
for your leadership and commitment to these
issues.

Sincerely,
JEANNETTE NOLTENIUS.

AMERICAN LUNG ASSOCIATION,
May 19, 1998.

Hon. RON WYDEN,
U.S. Senate, Washington, DC.

DEAR SENATOR WYDEN: Thank you for your
commitment to protect the world’s children
from tobacco. The American Lung Associa-
tion shares your concern that children
around the world are prime targets for the
tobacco industry. The international provi-
sions of S. 1415, as amended, represent a
strong first step toward curbing the world-
wide tobacco problem that the World Health
Organization calls a global epidemic.

The result of tobacco legislation should
not be to redirect the tobacco industry’s
focus from America’s children to children
elsewhere around the world. Because of your
efforts, the bill’s international measures will
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fund a public health effort around the world,
require cigarette labeling and permanently
stop the U.S. government from marketing
and promoting the export of cigarettes. We
cannot allow this progress to be rolled back
by weakening amendments on the Senate
floor.

Strong international tobacco control
measures are part of the sound tobacco con-
trol policy outlined by the public health
community and leaders like Dr. Koop and
Dr. Kessler. This approach also includes a
significant increase in the cigarette excise
tax, full authority for the Food and Drug Ad-
ministration, complete document disclosure,
strict penalties on the industry for market-
ing to children, protection from environ-
mental tobacco smoke, potent public health
programs and, of course, no special protec-
tions, like immunity or caps, for the tobacco
industry.

Sincerely,
JOHN R. GARRISON,

CEO and Managing Director.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Utah is recognized at this time.

Mr. KERRY. If I could just ask a par-
liamentary, procedural question.

Mr. HATCH. I will be happy to yield
without losing my right to the floor.

Mr. KERRY. Mr. President, with the
agreement of the Senator from Ari-
zona, we want to try to structure the
order for the next three speakers, if we
could. I ask unanimous consent that
after the Senator from Utah speaks——

Mr. MCCAIN. Senator DASCHLE.
Mr. KERRY. The minority leader be

recognized; and after the minority
leader, the Senator from New Hamp-
shire be recognized——

Mr. MCCAIN. Then do a tabling mo-
tion.

Mr. KERRY. At which point, Senator
MCCAIN will move to table.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KERRY. I thank the Chair. And I
thank the Senator from Utah.

Mr. HATCH. You are welcome.
A critical component of our debate

must be the issue of this bill’s con-
stitutionality. This is a matter of ex-
treme seriousness.

We are considering a bill that is fun-
damentally flawed with respect to its
constitutionality. And that is despite
the fact that each one of us swore to
uphold the Constitution of the United
States of America when we were elect-
ed and sworn into this office.

Many skeptics, particularly in the
media, contend that Congress will pass
for political reasons any measure that
gains any sort of consensus, even if it
violates the Constitution.

I reject that. I certainly hope they
are wrong. I believe that the most im-
portant job that members of Congress
have is to protect, preserve, and defend
the Constitution of the United States.
And, as Judiciary Committee chair-
man, I take this job very seriously.

Why? The answer is, for over 2 cen-
turies the Constitution has been the
genesis of our liberty and a source of
America’s amazing growth and prosper-
ity.

The Constitution fosters liberty and
prosperity by circumscribing Govern-
ment’s ability to interfere in the lives
of the people. Thus, our Government is
termed one of limited powers.

In fact, I believe that the structure of
the Constitution—the separation of
powers, checks and balances, and fed-
eralism—and not the system of courts,
is the best protection of our liberties.

The salient fact is that the Constitu-
tion itself was designed to be, in the
words of Alexander Hamilton in the
Federalist No. 84, ‘‘in every rational
sense, and to every useful purpose, a
bill of rights.’’

One such constitutional mechanism
to protect liberty is limiting Congress’
legislative authority to only those laws
that are reasonably derived from its
enumerated powers contained in Arti-
cle I of the Constitution, which in prac-
tice means that such laws must be con-
sistent with the meaning of the Con-
stitution’s provisions and the Bill of
Rights. As such, Congress has a special
role in defending the Constitution and
safeguarding our liberty by policing
itself and by controlling its own appe-
tites.

I wholeheartedly agree with the sen-
timent of Justice Oliver Wendell
Holmes, who in 1904 gave the opinion
that, ‘‘It must be remembered that leg-
islatures are the ultimate guardians of
the liberties and welfare of the people
in quite as great degree as the
court[s].’’

So this is why we are having this de-
bate—to exercise our authority to en-
sure that any legislation that is passed
is, in fact, constitutional. Let us con-
found the cynics by doing the right
thing.

I pray that the Senate will consider
the constitutionality of the floor vehi-
cle and any other bill offered as a sub-
stitute. To skirt this issue would be to
violate our very oaths of office.

I believe that the bill now being con-
sidered in this chamber suffers from a
number of serious constitutional prob-
lems.

These problems permeate the bill.
Besides jurisprudential concerns,

there are significant practical consid-
erations, because passage of the bill
could result in constitutional chal-
lenges that, if successful, will nullify
the key sections of the bill. This is true
for the bill as reported, the bill as re-
written over the weekend, and the bill
as modified on the floor on Monday.
Removal of many ‘‘consensual’’ items
to a new title XIV has not addressed
these concerns.

Mr. President, if key provisions in
the bill are nullified, the efforts of Con-
gress to enact an effective and truly
comprehensive antismoking, antisnuff,
plan will be severely impaired and vir-
tually nothing will have been done to
effectively reduce youth smoking.

I want to stress that the constitu-
tional problems primarily arise be-
cause the Commerce version and sev-
eral other major bills have moved from
being a codification of the June 20,
1997, proposed agreement—which con-

templated voluntary participation of
the tobacco companies—to tax-and-
spend and command-and-control legis-
lation.

Without the voluntary participation
of the tobacco companies—and the
State attorneys general—both the so-
called ‘‘look-back’’ provisions and ad-
vertising restrictions contained in this
Commerce bill become constitutionally
problematic. These and other constitu-
tional problems raise first amendment,
bill of attainder, takings clause, and
due process clause issues.

More specifically, without the vol-
untary cooperation of the parties, the
advertising ban contained in S. 1415 as
amended will probably fall. This is a
shame, because almost all health ex-
perts believe that restricting advertis-
ing is necessary in order to reduce teen
smoking. The advertising restrictions
in the Commerce bill are contained in
both the protocol and in a section that
codifies an FDA rule that also restricts
otherwise lawful tobacco advertising.

The Supreme Court, in the 1996 deci-
sion 44 Liquormart, Inc. v. Rhode Is-
land, emphasized that any restrictions
on truthful advertising must receive
the highest scrutiny, and be narrowly
tailored to meet the statutory goal.
They required that other less restric-
tive alternatives be employed to re-
solve problems before speech is
censored.

The majority of scholars and lawyers
who have looked at the issue agree
that unless the tobacco companies vol-
untarily waive their constitutional
rights, which is what they did in the
June 20, 1997, agreement, most restric-
tions on the advertising of a lawful
product, such as tobacco, would run
afoul of the first amendment.

Indeed, most conclude that the re-
strictions contained in the protocol
and FDA rule are not narrowly tailored
and that other alternatives exist to re-
duce teen smoking.

Experts from the left to the right
agree. Professor Laurence Tribe of Har-
vard Law School; Judge Robert Bork;
Floyd Abrams, one of the most notable
first amendment lawyers; the liberal
ACLU and the conservative Washing-
ton Legal Foundation, all oppose these
advertising restrictions as unconstitu-
tional. It does not matter whether the
restrictions arise from the codified
FDA rule or in the settlement itself,
both are unconstitutional. Let me just
read to you some of their views.

Let us take the testimony of Floyd
Abrams before the Senate Judiciary
Committee on February 10, 1998:

Any legislation of Congress which would
purport to do by law what the proposed set-
tlement would do by agreement in terms of
restricting constitutionally protected com-
mercial speech, is, in my estimation, des-
tined to be held unconstitutional. . . . It is
unlikely that, at the end of the day, the
FDA’s proposed regulations could survive
First Amendment scrutiny.

That was given before the Senate Ju-
diciary Committee on February 10,
1998.
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Let me go to the next chart here.

These are quotes by the American Civil
Liberties Union to the Senate Judici-
ary Committee on February 20, 1998.

Both the legislation and proposed regula-
tion by the Food and Drug Administra-
tion. . .are wholly unprecedented and, if en-
acted, will most likely fail to withstand con-
stitutional challenges.

There are solid arguments.
Let us go to the next one.
The next chart is of Judge Robert

Bork, dated January 16, 1996, when he
said:

The recent proposal of the FDA to restrict
severely the First Amendment rights of
American companies and individuals who, in
one way or another, have any connection
with tobacco products [is]. . .patently un-
constitutional under the Supreme Court’s
current doctrine concerning commercial
speech as well as under the original under-
standing of the First Amendment.

Those are very strong arguments
from well-established constitutional
authorities.

I also have a letter, dated March 17,
1998, from Floyd Abrams, to Senator
MCCAIN, concluding that the FDA re-
strictions are as violative of the first
amendment as the somewhat broader
advertising restrictions contained in
the protocol of the Commerce bill. I
ask unanimous consent that letter be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

CAHILL GORDON & REINDEL,
NEW YORK, NY, MARCH 17, 1998.

Re proposed restrictions on cigarette adver-
tising.

Hon. JOHN MCCAIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MCCAIN: I take the liberty
of writing to you with respect to the ques-
tions you posed to the Clinton Administra-
tion concerning its views about and general
support of S. 1415. In my view, your ques-
tions were particularly well taken given that
any ban on truthful advertising of products
that may lawfully be sold to adults—whether
of cigarettes or any other product—raises
very serious First Amendment issues. Re-
grettably, the same cannot be said of the Ad-
ministration’s response to you by letter
dated February 27, 1998. In that letter and its
attachment, the Administration claims that
the ‘‘significant constitutional concerns’’
and ‘‘difficulties’’ it believes are raised by S.
1415 are not presented by the proposed FDA
regulations on tobacco product advertise-
ments. That is not the case, not in my view
nor that of many others who have studied
the FDA rule and opined on its constitu-
tionality.

The expansive sweep of the proposed FDA
rule makes it no less constitutionally infirm
than the advertising restrictions in S. 1415.
The scope of the rule tells the story. All cig-
arette advertising would be banned in any
media other than ‘‘permissible outlets’’ such
as newspapers, magazines, periodicals and
billboards. Those outlets would, in turn, be
liable to criminal prosecution and the entry
of civil injunctions if they published any cig-
arette advertisements other than ones in
black and white text containing a second
warning statement in addition to the current
Surgeon General’s warning. The only excep-
tion to the text-only requirement would be
for certain ‘‘adult’’ publications, a category

that apparently would exclude such mass-
circulation magazines as Better Homes and
Gardens, Life, National Enquirer, Newsweek,
People, Popular Science, Sports Illustrated,
and TV Guide. Adults, of course, comprise
the vast majority of the readers of these pub-
lications.

That the proposed FDA rule’s extreme
breadth and rigidity would serve to all but
ban cigarette advertising to adults should be
indisputable. What else can be said of a pro-
posed regulation which would ban all out-
door advertising within 1,000 feet—over three
football fields in every direction—from any
playground or school anywhere in the na-
tion? The 1,000-foot rule seems particularly
gratuitous in view of the fact that it would
ban advertising that FDA, by virtue of its
proposed text-only requirement, already has
sought to strip of the features FDA claims
make it appealing to young people. The un-
bridled sweep of these restrictions is in no
manner tailored to their supposed aim. This
is particularly true given the availability of
far less speech-restrictive alternatives to an
ad ban, including stricter enforcement of ex-
isting underage sales restrictions and enact-
ment of tougher new laws against sales of
cigarettes to minors.

The Administration cannot seriously quar-
rel with the reality that by so severely limit-
ing the placement and the nature of ‘‘infor-
mational messages’’ that advertise tobacco
products to adults, those messages will no
longer reach them. That result, the Supreme
Court repeatedly has held, is unconstitu-
tional—the government may not ‘‘reduce the
population . . . to reading only what is fit
for children.’’ Butler v. Michigan, 352 U.S. 380,
383 (1957), see also Reno v. American Civil Lib-
erties Union, 117 S. Ct. 2329, 2346 (1997); Sable
Communications Inc. v. FCC, 492, U.S. 115
(1989); Bolgar v. Youngs Drug Products Corp.,
463 U.S. 60, 71–72 (1983). In short, the FDA
rule is no constitutional panacea. It, too,
suffers the same fatal flaws evident in any
scheme seeking broadly to ban truthful, non-
deceptive advertising for a legal product.

In sum, I respectfully submit that the pro-
posed FDA regulation could not withstand
judicial scrutiny under the First Amend-
ment.

Sincerely,
FLOYD ABRAMS.

Mr. HATCH. There are other provi-
sions of the bill that are constitu-
tionally infirm.

The look-back penalties in the Com-
merce bill, which are imposed on the
tobacco companies if teen smoking
does not meet certain goals for reduc-
tion, are subject to constitutional chal-
lenge unless they are voluntarily
agreed to by the tobacco companies.

I must add that the Commerce bill
now terms the penalties ‘‘surcharges,’’
but this simply is an attempt to ele-
vate form over substance. No matter
how it is termed, these payments are
the functional equivalent of fines.

Chief among the grounds for chal-
lenging this provision is due process.

The Supreme Court has held that im-
posed penalties must be related to the
objective of the legislation. Penalties
should not be imposed without a show-
ing of fault. I refer you to the Vlandis
v. Kline case (412 U.S. 441) in 1973 which
held that penalties without fault cre-
ate an ‘‘irrebuttable presumption.’’

Given what we know—or do not
know—about how teens react to adver-
tising, it is possible that even if the to-
bacco industry does all that it can to

prevent teen smoking, the target will
not be met.

Moreover, besides the look-back pen-
alties, the Commerce bill contains an
additional provision that companies
lose their liability cap protection if un-
derage smoking exceeds the targets by
a set amount. This is also done without
a showing of fault.

Thus, it is clear that a court would
interpret the Commerce bill’s penalties
as punitive. It is possible, then, that
the look-back provisions could fall
under the provision in the Constitution
that prohibits Congress from passing a
bill of attainder.

I refer my colleagues to the
Cummings v. Missouri case (71 U.S. 277)
in 1867. George III and the Parliament
had used bills of attainder to punish
their political enemies, and the fram-
ers of the Constitution wisely forbade
Congress from doing the same.

Certain payments made by the indus-
try raise fifth amendment takings
clause issues. For instance, it could be
argued that some of the payments
made by the industry constitute a
forced seizure of money. The initial $10
billion up-front payment and the first
six annual payments are owed regard-
less of whether there are any tobacco-
related incomes and regardless of
whether there are any tobacco sales.

I might also direct my colleagues at-
tention to a new provision which ex-
tends liability to the parent companies
of tobacco subsidiaries, such as R.J.
Reynolds and Philip Morris, just to
mention two. The effect of that provi-
sion would be to extend the penalties
to the conglomerates’ food business,
for example, even though they have
independent operations and no fault on
their part has been shown.

These payments can neither be char-
acterized as a tax or a licensing fee and
would constitute uncompensated
takings under the fifth amendment. I
refer, for example, to Webb’s Fabulous
Pharmacies, Inc. v. Beckwith (499 U.S.
155, 162–163), a 1980 case where cash and
bank account seizures were held to be
uncompensated takings under the fifth
amendment.

The current version of the Commerce
bill requires all tobacco manufacturers
to release attorney-client and work
product documents to the FDA and es-
tablish, finance, and run a document
depository. Now, while this is a worth-
while goal,

I believe that the wrongdoings of the
tobacco companies have been hidden
for far too long and this information
should be brought to the light of day to
help the FDA in regulating tobacco and
assuring the public health.

What some of my colleagues fail to
appreciate is that it must be done in a
constitutional manner, or it is all for
naught.

We must remember that the June 20
settlement agreement presupposed vol-
untarily participation by the tobacco
companies in releasing proprietary
documents and in establishing and fi-
nancing the document depository.



CONGRESSIONAL RECORD — SENATES5288 May 21, 1998
While litigation documents already
made public can be forwarded to the
FDA, it is problematic that the indus-
try could be required to release addi-
tional documents, especially work
product, confidential, or privileged
documents. Such documents are prop-
erly defined by the fifth amendment. I
refer you, for example, to the Nika
Corp. v. City of Kansas City (582
F.Supp. 343 (W.D.Mo.)), a 1983 case,
where the corporation’s documents
were held to constitute property under
the fifth amendment.

Moreover, pursuant to the same the-
ory, the forced funding by the industry
of the depository—the leasing of the
building, the salaries of the personnel—
indeed as for any confiscation of cash
or other valuable assets, would con-
stitute a taking under the fifth amend-
ment requiring compensation. I refer
you to Webb’s Fabulous Pharmacies,
Inc.

Let me conclude my remarks by say-
ing unless we have the voluntarily par-
ticipation of the tobacco industry, I
doubt that a comprehensive bill like
the present Commerce bill could be im-
plemented. Such a bill will undoubt-
edly be successfully challenged in the
courts, and I believe the litigation and
the inevitable appeals could take years
to resolve.

In other words, I make the case that
if this bill passes in its current form,
without the cooperation of the tobacco
companies, which will be the case, then
it will be litigated for at least 10 years.

And in the end, I believe, it is likely
to be overturned because it will be
found unconstitutional. If that is so,
then we are risking the lives of 10 mil-
lion more kids who will become ad-
dicted to tobacco and die prematurely
as a result of our failure to do the right
thing, right now, on the floor of the
Senate and in the House of Representa-
tives.

It is important that these constitu-
tional issues be addressed. It is impor-
tant we not ignore the Constitution. It
is important that we uphold the Con-
stitution.

I know that the health of our chil-
dren is of paramount concern to all of
my colleagues. So let us at least do the
right thing and pass a bill that is con-
stitutional. The protection of the Con-
stitution and the promotion of public
health are not inconsistent goals. The
American people demand both and we
should give it to them.

I hope all who are here today will
pause a moment to consider this.

This total cost of this bill has been
estimated by some to be $516 billion,
although I believe it is far higher.

It is estimated that the bill will re-
sult in a price per pack cost increase of
$1.10 per pack, although this is at the
manufacturers’ level and I believe it
will go higher.

There are a whole raft of other add-
on costs not included in the $1.10 fig-
ure: the wholesaler and retailer mark-
ups; the impact of growing contraband
sales which divert revenues; possible

triggering of the look-back provisions;
and new state excise taxes. That is why
several analysts who have done de-
tailed economic models have concluded
that the cost will be over $5 per pack,
or over $50 per carton, of cigarettes.

These are important considerations.
If we do not rectify the situation and

approve a constitutional measure, then
I think everybody who votes for this
bill would deserve a great deal of criti-
cism for what has happened. What real-
ly bothers me, to be honest with you, is
how some who represent the public
health community choose to ignore
these issues. Their motives seem to be
directed more at punishing the tobacco
companies than at securing a tough,
workable bill.

Nobody dislikes the tobacco compa-
nies more than I do, and nobody has
fought harder to try to get the tobacco
companies put in line.

But frankly, unless they come on
board, unless we can bring them to the
table, this whole thing could amount
to an exercise in futility. The constitu-
tionality issue is key here, and I just
don’t see how we can continue to ig-
nore it.

Mr. DASCHLE addressed the Chair.
The PRESIDING OFFICER (Mr.

SMITH of Oregon). The Democratic
leader.

Mr. DASCHLE. Mr. President, I know
we are about to come to a vote on this
amendment. I begin simply by com-
plimenting the sponsors of the amend-
ment for what I know is a well-in-
tended effort to address one of the
most consequential of all the issues we
must face. I certainly don’t deny a very
strong case can be made for following
through with what is described as the
intent of this amendment. I happen to
come down on the other side, and I am
going to try to explain the reasons why
I believe this amendment ought to be
defeated. But it is not without high re-
gard for the sponsors, both Senator
GREGG and Senator LEAHY, and the ef-
fort they are making.

Let me just say, as to the question of
immunity, one thing that I think needs
to be said is that there is no immunity
in this bill, period. There is none. No
one should be misled. There is no im-
munity in this legislation. There are
ways with which we deal with the to-
bacco companies and their legal stand-
ing, but no one should say that the bill
provides immunity for the tobacco
companies. On the issue of immunity, I
think the managers of the bill have
made great progress over the course of
the last week. Working with the ad-
ministration, they have improved dra-
matically what was done initially in
the Commerce Committee. What the
Commerce Committee itself did, in my
view, is raise serious concerns that I,
frankly, felt had to be addressed if, in-
deed, we were going to resolve the
overall issue of how we approach to-
bacco policy in the future.

There were special protections for
the tobacco industry that were written
into the committee bill originally,

which I believe were very, very seri-
ously in error as a matter of public pol-
icy. For example, allowing parent com-
panies of tobacco companies total im-
munity would have been wrong. To say
that we are going to ban all claims
based on addiction would have been
wrong. To say that we were going to
prevent State courts from hearing all
claims would have been wrong.

Mr. President, I want to make sure
that all of our colleagues understand
that every one of those special provi-
sions has now been eliminated. All of
those special provisions no longer
exist. The managers’ amendment,
which is now part of the bill, has elimi-
nated all of them. The only remaining
provision is a cap on yearly payments,
and that cap has been raised from $6.5
billion to $8 billion. So before any Sen-
ator is called upon to make their vote,
I hope they understand that simple
fact—perhaps I should say those simple
facts. There is no immunity in this
bill; there are no special protections,
unlike what was reported out of the
Commerce Committee. What is left is a
cap that has been raised by $1.5 billion
annually.

Let me emphasize something else
about that cap. The cap is available
only to those companies that agree to
additional advertising restrictions be-
yond what is contained in the FDA
rule. They have to commit never to
challenge the entire bill to be eligible
to come under that cap. They can’t ad-
vertise and they can’t challenge the
provisions of this legislation just to be
eligible. And then there is one more
thing. Everybody needs to understand
that in order just to be able to do that,
they have to pay out an upfront pay-
ment of $10 billion. So here is what we
are offering the tobacco companies:
You pay the country $10 billion; you
agree to limit your advertising way be-
yond what the FDA rule will provide.
You also agree not to challenge the
provisions within this bill, and then we
will fit you under an $8 billion liability
cap. And only those companies which
make those commitments are eligible.
Only those companies that make those
commitments will have State suits set-
tled.

Any company that says, ‘‘Wait a
minute, that is too high a price. You
are asking me to limit my advertising
way beyond what FDA is going to tell
me. You are telling me that I have to
accept every provision in this legisla-
tion. You are telling me I have to pay
forth $10 billion, and if I don’t do that,
you are saying I still have to face all
those court suits in the States’’—well,
companies that refuse to sign the pro-
visions under this bill get absolutely
nothing. So a tobacco company is faced
with the prospect of coming under an
$8 billion liability cap by agreeing to
all these additional provisions or get-
ting nothing, under this legislation.
They will continue to face lawsuits in
the States if they don’t sign onto the
provisions that we have laid out in this
legislation.
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But it even gets more complicated

for tobacco companies. We are not giv-
ing anything away by putting in an $8
billion cap. We are getting something
we can’t get through our own legisla-
tion. We can’t legislate the advertising
restrictions that go beyond the FDA
rule without raising first amendment
questions. And we could not prevent
the tobacco industry from challenging
other provisions of the bill. That is a
problem. The cap is our way of address-
ing that particular, very serious prob-
lem.

Let me remind my colleagues of what
the tobacco companies have to do to
come under that $8 billion yearly cap,
beyond what I have already mentioned.
Of course, I have mentioned the adver-
tising restrictions. I have mentioned
the upfront payment. I have mentioned
that they have to agree not to chal-
lenge the terms of the legislation, not
to challenge the FDA authority. They
cannot challenge the look-back sur-
charges. That is, they can’t challenge
the provisions that hold them account-
able for reducing youth and teenage
smoking. They can’t challenge those
look-back provisions or any of the pay-
ments, for if they challenge any of
that, it is all over and they are back
right where they started. They fall out-
side the cap and they are subject to
every single state lawsuit and the un-
limited liability that they are facing
right now.

Let me also remind my colleagues
that the tobacco companies will lose
the protection of the cap if they fail to
comply with any one of the terms—not
all of them; all they have to do is miss
on one of them.

So, Mr. President, I don’t know how
you get any tougher than that. Even if
the companies comply with all of those
provisions, they could lose the cap for
other reasons: If they miss the youth
smoking targets by 20 percent or more,
if they are caught smuggling or aiding
and abetting smuggling, and if they
fail to make an annual payment within
the year that it is owed. All of those
additional criteria are locked in with
this bill.

So I don’t know, Mr. President. It
sounds to me like that is about as
tough as it gets. First of all, they have
more restrictions than they have ever
had in any other set of circumstances.
They are required to pay more money.
They are subject to discipline each and
every year with regard to an array of
very tight provisions. And what they
get in return is an $8 billion cap on li-
ability.

Mr. President, I will oppose the
Gregg amendment because I believe the
managers’ amendment approaches the
issue in the right way.

It gives protection only to those to-
bacco companies that go further than
we legislate, that acknowledge the
need to limit advertising in a way that
we can’t legislate in this bill. The
other tobacco companies, those that do
not sign up, will have no cap and will
continue to fight it out in the courts in

all of the States where these cases are
being contested.

I think we have to do all we can to
reduce teen smoking. Additional adver-
tising restrictions and a commitment
made by tobacco companies not to
challenge the law will increase our
likelihood of success—not decrease it,
increase it.

Mr. President, for all those reasons,
as well-intended as this amendment is,
I hope my colleagues will think very
carefully and very conscientiously
about how important this question be-
fore the Senate truly is. We must do
what we can to ensure passage of this
legislation, to ensure that we stay
tough on these companies, that we
make them to do what we know they
must do to reduce teen smoking, and to
comply with the intent and the spirit
of our objectives in this law.

I yield the floor.
Mr. GREGG addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from New Hampshire.
Mr. GREGG. Mr. President, I under-

stand the regular order is that I am
recognized, and then the Senator from
Arizona is to be recognized for a ta-
bling motion.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GREGG. Mr. President, a lot of
folks have spoken today, and I reserved
commenting on each speech until this
time. I recognize that we want to get
on with a vote—I don’t want to delay
that process—but I believe a few points
need to be made to clarify the ground,
to blow the smoke away, if I may use
that metaphor, from the issue.

Let’s begin with the question of im-
munity and whether or not immunity
is granted in this bill.

Immunity for the purposes of this de-
bate has become a term of art. Like so
many terms that we use here in the
Senate, it may not be the most precise
term but it is the term that accurately
from the political standpoint defines
the event here.

The fact is that under this bill the
tobacco industry is going to be given a
special preferential position in the
order of American commerce, a posi-
tion which no other industry will have,
a position which is totally outside of
the traditional manner in which we
have managed our marketplace under
our capitalist system.

The limitations in this bill on the
ability of individuals who have been
harmed by the tobacco companies are
considerable. They are significant and
they will impact people. Pure logic
tells you this, because, obviously, if
the argument is being made that the
only way you can get the tobacco com-
pany to come back to the table is if
you give them these protections, there
must be something pretty darned sub-
stantive to these protections.

So very obviously the limitations
which are being placed on the capacity
of the American consumer to recover
for the damage that has been caused to
him or her by the tobacco companies

are significant, if this bill passes. Let
me list a few of them.

There will be limitations on the
amount of recovery on punitive dam-
ages because there is a cap. There will
be limitations on the amount of dam-
ages recovered from compensation
damages because there is a cap. There
will be a preemption of actions by
States, municipalities, and counties for
future claims. There will be immunity
for wholesalers, retailers, insurers, and
the ingredient suppliers for past and
future claims. There will be, most im-
portantly, a structure set up where the
tobacco companies will pick who is
going to be the winner and who is
going to be the loser on the issue of
lawsuits brought against them.

What an ironic situation, as I have
said before on this floor.

The way this cap works, it is the first
person to the courthouse to get a set-
tlement who gets the money. And the
tobacco companies, since they are the
ones being sued, can pick who is going
to win. If they are sued by three dif-
ferent groups—a group of school-
teachers from New Hampshire, a group
of kids from Pennsylvania, a group of
friends from Ohio, and another group of
friends from Illinois—they can settle
with the friend from Ohio, and the
friends from Illinois. If the cap is used
up, the schoolteachers and the kids are
out of it. They are out of it for that
year, and they well may be out of it
forever depending on how much the cap
is used up, and in the next year, also.

So the people who are injured who
have brought the lawsuit find them-
selves in the impossible position, or the
ironic position, at a minimum, of hav-
ing to go to the tobacco companies on
bent knees and say, ‘‘Please settle with
me first so I can get into the fund be-
fore somebody else,’’ which means that
you inevitably create not an adversar-
ial relationship but a supplicant rela-
tionship between those who are suing
and those who are being sued, which is
not in the tradition of the American
jurisprudence system, to say the least.

Equally important, the concept that
an industry will have protection from
lawsuits in the marketplace is anti-
thetic to the American concept of a
free market. The protection that con-
sumers have today, no matter what
product they buy, is they can go into
the courtroom, if they are harmed by
that product, and get redress. There
are a lot of other ways they can get re-
dress, too. But the primary redress is
that they can go into that courtroom
or one of the primary redresses, if they
have been physically damaged, or if
somebody in their family has been
killed, and they can get a recovery, if
they can make their case. That is
called the free market system. It is
called the capitalist system. Under this
proposal, that doesn’t work.

Mr. KERRY. Mr. President, will the
Senator yield for a question?

Mr. GREGG. No, I am going to make
my statement. I know the Senator
from Massachusetts has made his on a
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series of occasions, and then we are
going to go to a vote. I am not going
back and forth carrying this on any
further. I am going to make my state-
ment. I have maintained a fair amount
of reservation. So I didn’t extend this
debate for a lengthy period. I would
like to get us to a vote.

Mr. KERRY. Fair enough. Might I
ask, Mr. President, if the Senator
would give me some idea of the length
of time he expects to speak?

Mr. GREGG. I expect to speak for
about another 10 minutes.

Mr. KERRY. I thank the Senator.
Mr. GREGG. So the marketplace is

being fundamentally changed for one
industry alone, the tobacco industry.
That, in my opinion, is obviously a
mistake.

Why is this being done? Representa-
tion as to why it is being done was
made by a number of Senators, and I
think they are accurate to their theo-
ries as to why it is being done. It is
being done, to quote the Senator from
Rhode Island, because they hope to
bring the tobacco companies back to
the table by putting in this significant
benefit, which is protection from liabil-
ity, immunity, or a form of immunity
at a minimum.

It was interesting that the Senator
from Utah, who is very familiar with
this issue, said that even the caps, as it
is presently structured, aren’t strong
enough to bring—they aren’t enough
protection to the tobacco industries to
bring them back to the table, that they
don’t do enough, that they don’t go far
enough. That is an interesting com-
ment, because what we do know is that
the tobacco companies are not at the
table right now. In fact, we know from
the statement of the chairman of one
of the tobacco companies that they
have walked away from the table, and
to quote him, ‘‘There is no process
which is even remotely likely to lead
to an acceptable comprehensive solu-
tion this year.’’

So they are not planning to come
back to the table. Yet, here we have
this deal which has been made, as I
mentioned earlier, a deal with the
devil, the producers of this product,
which kills people and addicts people,
and the devil walked away from the
table. And now we have the unseemly
situation of the U.S. Congress chasing
after the devil saying, ‘‘Please take my
plan. Please take it. Take it, please.
Please, please take this protection that
we are offering.’’ It really is unseemly.
It is inappropriate. More importantly,
it doesn’t make any sense.

Why, if they are no longer partici-
pants in this process, would we want to
give them a protection which no other
industry in this country has today—it
makes no sense—on the wish and the
prayer that they are going to come
back to the table someday in the fu-
ture? I don’t think so. I think it makes
absolutely no sense that we should be
making such a fundamental change in
the way we manage our market, such a
fundamental way in the way we man-

age our jurisprudence system, on a
wish and a hope and a prayer that an
industry, which has shown itself to be
so endemically irresponsible, will for
some reason suddenly become respon-
sible and return to the table. I find
that to be a concept which holds very
little validity.

But the most substantive reason to
support the amendment which has been
offered by myself and the Senator from
Vermont and to change the language in
this bill—remember the language
which we are offering here was the
original language of the healthy kid
amendment, which was supported by
the President. I must say somebody
should ask the President why he has
changed his position on this because he
did support this language initially. He
formally and bluntly supported it.

But the primary concern here for
supporting this language is this. We
have an industry which produced a
product that they knew killed people,
and the evidence is conclusive on that.
We have an industry which produced a
product that they knew was addictive.
Not only did they know it was addict-
ive, but they increased the contents of
that addictive part of the process, the
nicotine, in order to increase the
addictiveness of the product. They pro-
duced a product that was addictive,
and they knew it was addictive. And
then they took this product which
killed people, which they knew killed
people, which was addictive and which
they knew was addictive, and they tar-
geted the sales of it on our kids.

This is not an industry which de-
serves special protection from the U.S.
Congress. Call it immunity, call it lim-
ited liability, use whatever term of art
you want to use, but the fact is, this is
an extraordinary step of special protec-
tion for an industry which has pro-
duced a product which is fundamen-
tally bad, which they knew was bad,
and which they targeted on kids.

While this Congress refuses to give
that type of protection to other indus-
tries which are producing products
which save lives—we do not give pro-
tection to medical devices which save
lives; we do not give protections to
automobile manufacturers that im-
prove the style of life; we do not give
protections to the computer manufac-
turer that improves the style of life; we
don’t give protections to the drug man-
ufacturers that improve the style of
life—we are going to give protection to
the cigarette manufacturer, the to-
bacco producer that produced a product
that kills you, that is addictive, and
that was targeted on kids.

The choice I think here is pretty
clear. We can stick with a system that
has worked for 200 years, called the
marketplace, where the consumer has
the right to go into the court system
and defend themselves and get a rea-
sonable recovery, or we can structure a
brand new system to protect an indus-
try which has proven itself beyond any
test to be a dishonorable industry,
which has tried to destroy the lives of

many Americans in order to sell its
product.

From my standpoint, the choice
should be simple. I hope the Members
of the Senate will join with me and a
fair number of other folks and Senator
LEAHY, who has been a strong advo-
cate—and I very much appreciate his
participation as a cosponsor of this
amendment—in passing our amend-
ment to eliminate this liability limita-
tion by defeating the motion to table
which is going to be made by the Sen-
ator from Arizona.

I would like to say at this point be-
fore we go to the motion, I thank the
Senator from Arizona for his courtesy
and the Senator from Massachusetts
for his courtesy in moving this amend-
ment to a vote. I appreciate their cour-
tesy. They have been more than fair in
allowing us the opportunity to bring
this forward and do it in a timely man-
ner. I thank them for that.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Arizona is recognized.
Mr. MCCAIN. Mr. President, I move

to table the Gregg amendment.
Mr. KERRY. Mr. President, before

the Senator so moves, I would just ask
him if he might answer one question.

Mr. MCCAIN. I will be glad to yield
for a question from the Senator from
Massachusetts.

Mr. KERRY. Mr. President, without
prolonging this, I would ask the Sen-
ator from Arizona if he would agree—
since there is no immunity and no li-
ability limitation but only a cap on
how much liability—that voting to sus-
tain the cap and against the Gregg
amendment is, in fact, completely con-
sistent with the budget amendment
vote?

Mr. MCCAIN. That is a very articu-
late and enlightening question. The an-
swer is, the Senator is exactly right.
Actually, it is a very important point.

I move to table the Gregg amend-
ment and ask for the yeas and nays on
amendment No. 2433.

The PRESIDING OFFICER. Is there a
sufficient second? There appears to be
a sufficient second.

The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the motion
to table the underlying Gregg amend-
ment No. 2433. The yeas and nays have
been ordered. The clerk will call the
roll.

The assistant legislative clerk called
the roll.

Mr. LOTT (when his name was
called). Present.

Mrs. BOXER (when her named was
called). Present.

The result was announced—yeas 37,
nays 71, as follows:

[Rollcall Vote No. 145 Leg.]

YEAS—37

Akaka
Bennett
Biden
Breaux
Byrd
Chafee

Daschle
DeWine
Dodd
Faircloth
Feinstein
Ford

Frist
Glenn
Gorton
Graham
Harkin
Hatch
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Helms
Hollings
Hutchison
Inouye
Jeffords
Kerry
Kohl

Landrieu
Levin
Lieberman
Mack
McCain
McConnell
Murkowski

Robb
Rockefeller
Sessions
Stevens
Thurmond

NAYS—61

Abraham
Allard
Ashcroft
Baucus
Bingaman
Bond
Brownback
Bryan
Bumpers
Burns
Campbell
Cleland
Coats
Cochran
Collins
Conrad
Coverdell
Craig
D’Amato
Domenici
Dorgan

Durbin
Enzi
Feingold
Gramm
Grams
Grassley
Gregg
Hagel
Hutchinson
Inhofe
Johnson
Kempthorne
Kennedy
Kerrey
Kyl
Lautenberg
Leahy
Lugar
Mikulski
Moseley-Braun
Moynihan

Murray
Nickles
Reed
Reid
Roberts
Roth
Santorum
Sarbanes
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Thomas
Thompson
Torricelli
Warner
Wellstone
Wyden

ANSWERED ‘‘PRESENT’’—2

Lott Boxer

The motion to lay on the table the
amendment (No. 2433) was rejected.

Mrs. BOXER. Mr. President, I wish to
inform the Senate of the reason I voted
‘‘present’’ on the Gregg amendment re-
lated to liability limits for tobacco
companies.

I abstained on this vote because my
husband’s law firm is co-counsel in sev-
eral lawsuits against tobacco compa-
nies filed in California state court by
health and welfare trust funds.

The Ethics Committee has advised
me that voting on an amendment such
as this ‘‘would not pose an actual con-
flict of interest’’ under the Senate Code
of Conduct.

However, I decided that this vote
could create the appearance of a con-
flict of interest and therefore I ab-
stained by voting ‘‘present.’’

Mr. MCCAIN addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. GRAMM. Could we have order,

Mr. President? I can’t hear.
The PRESIDING OFFICER. The Sen-

ate will come to order.
Mr. MCCAIN addressed the Chair.
Mr. LEAHY. Mr. President, the Sen-

ate is still not in order.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. The Senator from Mas-

sachusetts seeks recognition.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KERRY. I send an amendment to

the desk.
Mr. GRAMM. Parliamentary inquiry,

Mr. President.
No amendment is in order.
The PRESIDING OFFICER. An

amendment to the bill is in order. Is
this an amendment to the bill?

Mr. MCCAIN. It is a second degree
amendment.

Mr. LEAHY. I suggest the absence of
a quorum. Mr. President, I suggest the
absence of a quorum.

Mr. MCCAIN. Mr. President, I am rec-
ognized, I believe.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. MCCAIN. No one else can suggest
the absence of a quorum.

Mr. President, is it in order to send a
second-degree amendment?

The PRESIDING OFFICER. A sec-
ond-degree amendment is already pend-
ing.

Mr. MCCAIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MCCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senate is not in order.
The Senator from Arizona.
Mr. MCCAIN. Mr. President, I know

of no further debate on the Gregg sec-
ond-degree amendment.

Mr. GRAMM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas.
MOTION TO RECOMMIT WITH AMENDMENT NO. 2436

Mr. GRAMM. I send a motion to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report the motion.

The legislative clerk read as follows:
The Senator from Texas, [Mr. GRAMM]

moves——

Mr. MCCAIN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

Mr. LEAHY. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
The clerk will read the amendment.
The legislative clerk read as follows:
The Senator from Texas [Mr. GRAMM]

moves to recommit the bill, S. 1415, to the
Committee on Finance with instructions to
report back forthwith with all amendments
agreed to in status quo and with the follow-
ing amendment No. 2436 for [Mr. GRAMM], for
himself and Mr. DOMENICI.
SEC. 1406. RESOLUTION OF AND LIMITATIONS ON

CIVIL ACTIONS.
(a) STATE ATTORNEY GENERAL ACTIONS.—
(1) PENDING CLAIMS.—With respect to a

State, to be eligible to receive payments
from the State Litigation Settlement Ac-
count, the attorney general for such State
shall resolve any civil action seeking recov-
ery for expenditures attributable to the
treatment of tobacco related illnesses and
conditions that have been commenced by the
State against a tobacco product manufac-
turer, distributor, or retailer that is pending
on the date of enactment of this Act.

(2) FUTURE ACTIONS BASED ON PRIOR CON-
DUCT.—With respect to a State, to be eligible
to receive payments from the State Litiga-
tion Settlement Account, the attorney gen-
eral for such State shall agree that the State
will not commence any new tobacco claim
after the date of enactment of this Act
(other than to enforce the terms of a pre-
vious judgment) that is based on the conduct
of a participating tobacco product manufac-
turer, distributor, or retailer that occurred
prior to the date of enactment of this Act,
seeking recovery for expenditures attrib-
utable to the treatment of tobacco induced
illnesses and conditions against such a par-

ticipating tobacco product manufacturer,
distributor, or retailer.

(3) APPLICATION TO LOCAL GOVERNMENTAL
ENTITIES.—The requirements described in
paragraphs (1) and (2) shall apply to civil ac-
tions commenced by or on behalf of local
governmental entities for the recovery of
costs attributable to tobacco-related ill-
nesses if such localities are within a State
whose attorney general has elected to re-
solve claims under paragraph (1) and enter
into the agreement described in paragraph
(2). Such provisions shall not apply to those
local governmental entities that are within a
State whose attorney general has not re-
solved such claims or entered into such
agreements.

(b) STATE AND LOCAL OPTION FOR ONE-TIME
OPT OUT.—

(1) IN GENERAL.—The Secretary shall estab-
lish procedures under which the attorney
general of a State may, not later than 1 year
after the date of enactment of this Act, elect
not to resolve an action described in sub-
section (a)(1) or not to enter into an agree-
ment under subsection (a)(2). A State whose
attorney general makes such an election
shall not be eligible to receive payments
from the State Litigation Settlement Ac-
count. Procedures under this paragraph shall
permit such a State to make such an elec-
tion on a one-time basis.

(2) EXTENSION.—In the case of a State that
has secured a judgment against a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer in an action described in sub-
section (a)(1) prior to or during the period
described in paragraph (1), and such judg-
ment has been appealed by such manufac-
turer, distributor, or retailer, such period
shall be extended during the pendency of the
appeal and for an additional period as deter-
mined appropriate by the Secretary, not to
exceed one year.

(3) APPLICATION TO CERTAIN STATES.—A
State that has resolved a tobacco claim de-
scribed in subsection (a)(1) with a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer prior to the date of enact-
ment of this Act may not make an election
described in paragraph (1) if, as part of the
resolution of such claim, the State agreed
that the enactment of any national tobacco
settlement legislation would supersede the
provisions of the resolution.

(4) LOCAL GOVERNMENTAL ENTITY OPTION
FOR ONE-TIME OPT OUT.—

(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which the attorney
for a local governmental entity which com-
menced a civil action prior to June 20, 1997,
against a participating tobacco product
manufacturer, distributor, or retailer seek-
ing recovery for expenditures attributable to
the treatment of tobacco related illnesses
and conditions, not later that 1 year after
the date of enactment of this Act, may elect
not to resolve any action described in sub-
section (a)(3). A local governmental entity
whose attorney makes such an election shall
not be eligible to receive payments from the
State Litigation Settlement Account. Proce-
dures under this paragraph shall permit such
a local governmental entity to make such an
election on a one-time basis.

(B) EXTENSION.—In the case of a local gov-
ernmental entity that has secured a judg-
ment against a participating tobacco prod-
uct manufacturer, distributor, or retailer in
a claim described in subsection (a)(3) prior to
or during the period described in subpara-
graph (A), and such judgment has been ap-
pealed by such manufacturer, distributor, or
retailer, such period shall be extended during
the pendency of the appeal and for an addi-
tional period as determined appropriate by
the Secretary, not to exceed one year.
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(C) APPLICATION TO CERTAIN LOCAL GOVERN-

MENTAL ENTITIES.—A local governmental en-
tity that has resolved a claim described in
subsection (a)(3) with a participating to-
bacco product manufacturer, distributor, or
retailer prior to the date of enactment of
this Act may not make an election described
in subparagraph (A) if, as part of the resolu-
tion of such claim, the local governmental
entity agreed that the enactment of any na-
tional tobacco settlement legislation would
supersede the provisions of the resolution.

(c) ADDICTION AND DEPENDENCY CLAIMS;
CASTANO CIVIL ACTIONS.—

(1) ADDICTION AND DEPENDENCE CLAIMS
BARRED.—In any civil action to which this
title applies, no addiction claim or depend-
ence claim may be filed or maintained
against a participating tobacco product
manufacturer.

(2) CASTANO CIVIL ACTIONS.—
(A) IN GENERAL.—The rights and benefits

afforded in section 221 of this Act, and the
various research activities envisioned by this
Act, are provided in settlement of, and shall
constitute a remedy for the purpose of deter-
mining civil liability as to those addiction or
dependence claims asserted in the Castano
Civil Actions. The Castano Civil Actions
shall be dismissed to the extent that they
seek relief in the nature of public programs
to assist addicted smokers to overcome their
addiction or other publicly available health
programs with full reservation of the rights
of individual class members to pursue claims
not based on addiction or dependency in civil
actions in accordance with this Act.

(B) ARBITRATION.—For purposes of award-
ing attorneys fees and expenses for those ac-
tions subject to this subsection, the matter
at issue shall be submitted to arbitration be-
fore one panel of arbitrators. In any such ar-
bitration, the arbitration panel shall consist
of 3 persons, one of whom shall be chosen by
the attorneys of the Castano Plaintiffs’ Liti-
gation Committee who were signatories to
the Memorandum of Understanding dated
June 20, 1997, by and between tobacco prod-
uct manufacturers, the Attorneys General,
and private attorneys, one of whom shall be
chosen by the participating tobacco product
manufacturers, and one of whom shall be
chosen jointly by those 2 arbitrators.

(C) PAYMENT OF AWARDS.—The participat-
ing tobacco product manufacturers shall pay
the arbitration award.

(d) RULES OF CONSTRUCTION.—
(1) POST ENACTMENT CLAIMS.—Nothing in

this title shall be construed to limit the abil-
ity of a government or person to commence
an action against a participating tobacco
product manufacturer, distributor, or re-
tailer with respect to a claim that is based
on the conduct of such manufacturer, dis-
tributor, or retailer that occurred after the
date of enactment of this Act.

(2) NO LIMITATION ON PERSON.—Nothing in
this title shall be construed to limit the
right of a government (other than a State or
local government as provided for under sub-
section (a) and (b)) or person to commence
any civil claim for past, present, or future
conduct by participating tobacco product
manufacturers, distributors, or retailers.

(3) CRIMINAL LIABILITY.—Nothing in this
title shall be construed to limit the criminal
liability of a participating tobacco product
manufacturer, distributor or retailer or its
officers, directors, employees, successors, or
assigns.

(e) DEFINITIONS.—In this section:
(1) PERSON.—The term ‘‘person’’ means an

individual, partnership, corporation, parent
corporation or any other business or legal
entity or successor in interest of any such
person.

(2) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.
SEC. ll. ELIMINATION OF MARRIAGE PENALTY.

(a) IN GENERAL.—Part VII of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to additional itemized deduc-
tions for individuals) is amended by redesig-
nating section 222 as section 223 and by in-
serting after section 221 the following new
section:
‘‘SEC. 222. DEDUCTION FOR MARRIED COUPLES

TO ELIMINATE THE MARRIAGE PEN-
ALTY.

‘‘(a) IN GENERAL.—In the case of a joint re-
turn under section 6013 for the taxable year,
there shall be allowed as a deduction an
amount equal to the excess (if any) of—

‘‘(1) the sum of the amounts determined
under subparagraphs (B) and (C) of section
63(c)(2) for such taxable year (relating to the
basic standard deduction for a head of a
household and a single individual, respec-
tively), over

‘‘(2) the amount determined under section
63(c)(2)(A) for such taxable year (relating to
the basic standard deduction for a joint re-
turn).

‘‘(b) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

‘‘(1) IN GENERAL.—No deduction shall be al-
lowed under subsection (a) if the modified
adjusted gross income of the taxpayer for the
taxable year exceeds $50,000.

‘‘(2) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this subsection, the term
‘modified adjusted gross income’ means ad-
justed gross income determined—

‘‘(A) after application of sections 86, 219,
and 469, and

‘‘(B) without regard to sections 135, 137,
and 911 or the deduction allowable under this
section.

‘‘(3) COST-OF-LIVING ADJUSTMENT.—In the
case of any taxable year beginning in a cal-
endar year after 1999, the $50,000 amount
under paragraph (1) shall be increased by an
amount equal to such dollar amount multi-
plied by the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, except
that subparagraph (B) thereof shall be ap-
plied by substituting ‘calendar year 1998’ for
‘calendar year 1992’. If any amount as ad-
justed under this paragraph is not a multiple
of $5,000, such amount shall be rounded to
the next lowest multiple of $5,000.’’

(b) DEDUCTION TO BE ABOVE-THE-LINE.—
Section 62(a) of the Internal Revenue Code of
1986 (defining adjusted gross income) is
amended by adding after paragraph (17) the
following new paragraph:

‘‘(18) DEDUCTION FOR MARRIED COUPLES.—
The deduction allowed by section 222.’’

(c) EARNED INCOME CREDIT PHASEOUT TO
REFLECT DEDUCTION.—Section 32(c)(2) of the
Internal Revenue Code of 1986 (defining
earned income) is amended by adding at the
end the following new subparagraph:

‘‘(C) MARRIAGE PENALTY REDUCTION.—Sole-
ly for purposes of applying subsection
(a)(2)(B), earned income for any taxable year
shall be reduced by an amount equal to the
amount of the deduction allowed to the tax-
payer for such taxable year under section
222.’’

(d) CLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of chap-
ter 1 of such Code is amended by striking the
item relating to section 222 and inserting the
following new items:

‘‘Sec. 222. Deduction for married couples to
eliminate the marriage penalty.

‘‘Sec. 223. Cross reference.’’

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1998.

Mr. DASCHLE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOMENICI. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. GOR-
TON). Without objection, it is so or-
dered.

Mr. DASCHLE. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
The clerk will continue calling the

roll.
The assistant legislative clerk con-

tinued calling the roll.
Mr. DASCHLE. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2437 TO AMENDMENT NO. 2436

(Purpose: To provide a substitute for provi-
sions relating to reductions in underage to-
bacco usage)
Mr. DASCHLE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from South Dakota [Mr.

DASCHLE], for Mr. DURBIN, for himself, Mr.
DEWINE, Mr. WYDEN, Mr. CHAFEE, Mr. HAR-
KIN, Ms. COLLINS, Mr. KENNEDY, Ms. SNOWE,
Mr. DASCHLE, Mr. CONRAD, and Mr. REED pro-
poses an amendment numbered 2437 to
amendment No. 2436.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)

Mr. DASCHLE. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
AMENDMENT NO. 2438 TO AMENDMENT NO. 2437

(Purpose: To provide a substitute for provi-
sions relating to reductions in underage to-
bacco usage)
Mr. DASCHLE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from South Dakota [Mr.

DASCHLE] for Mr. DURBIN, for himself, Mr.
DEWINE, Mr. WYDEN, Mr. Chaffee, Mr. HAR-
KIN, Ms. COLLINS, Mr. KENNEDY, Ms. SNOWE,
Mr. DASCHLE, Mr. CONRAD, and Mr. REED pro-
poses an amendment numbered 2438 to
amendment No. 2437.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)
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Mr. DASCHLE. Mr. President, I ask

for the yeas and nays.
The PRESIDING OFFICER. Is there a

sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
Several Senators addressed the

Chair.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. Mr. President, I thank

my colleagues for a very enlightening
and informative debate. It has been an
important discussion, not on the
amendment just voted on, but on the
bill itself. Obviously, we attempted to
table the Gregg amendment, and it is
something that is unfortunate, in my
view, for the entire bill. At the same
time, just like with the attorneys’ fees
and other aspects of this issue, we will
revisit this issue again. I believe it is
important for us to continue to work
through the bill and get it through the
U.S. Senate.

I think the American people expect
us to do that, and I think it is impor-
tant that we continue to work on the
many amendments of significant im-
portance to the bill. I believe this as-
pect of it not only will be revisited, but
it is another chapter in a very long
saga. Yesterday, we had two very sig-
nificant victories. Today, we had a de-
feat. There will be more victories and
more defeats as we go through this
very difficult process.

But at the end of the day, I am to-
tally confident that this body and the
Congress will act in a responsible man-
ner and adopt a comprehensive piece of
legislation that will attack the nation-
wide problem of 3,000 children begin-
ning to smoke every day and 1,000 of
them being caused to die early as a re-
sult of tobacco-related illnesses. I
thank all those who voted in favor of
the amendment. And for those who op-
posed it, I respect the opposition. But I
believe we will move forward with a
comprehensive piece of legislation.

I yield the floor.
Mr. KERRY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KERRY. Mr. President, I will be

very brief. I join my colleague in say-
ing that I think what Senator MCCAIN
and I and others hoped for was the op-
portunity to be able to come to the
floor and fight these tough issues. That
is what we did. We just had a tough
vote. Clearly, some of us had hoped
that the outcome would be different,
because we had a different view of
where the bill might travel. But this by
no means prevents us in any way from
continuing forward in the process of
molding this legislation. This is pre-
cisely what the Senate ought to be
doing. It ought to be fighting hard over
these votes. We ought to be able to
come to an understanding of where the
51 votes lie. And then, ultimately, we
all know that hopefully we can come
together with a piece of legislation
that finds a conference committee and,
ultimately, both Houses of Congress.

So I thank my colleagues for this
spirited debate and for the fact that we
have voted on two of the most critical
issues with respect to this legislation. I
thank Senator DURBIN for now bringing
to the floor, through the leadership, an
amendment on the issues of the look-
back, one of the other very important
issues that needs to be resolved. I am
confident that we will have another
healthy round of debate on that. I look
forward to continuing to proceed.

Mr. GRAMM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized.
Mr. GRAMM. Mr. President, I think

we have had a defining moment in this
debate. Throughout this debate, our
colleagues, who have brought to the
floor of the Senate a bill that will raise
$700 billion in taxes, have said that
they are not interested in the money,
that the money is incidental, that
what they want to do is raise the price
of cigarettes.

We have made the point that this in-
crease in the price of cigarettes, this
tax, will fall very heavily on blue-col-
lar workers. Those making $15,000 or
less will pay 34 percent of the cost, the
taxes that are built into this bill.
Those making $22,000 or less will pay 47
percent of the cost. Those making
$30,000 or less will pay 59.1 percent of
the cost of the taxes embodied in this
bill.

Even if this bill only raised the price
of a pack of cigarettes by $1.50—and
most estimates are that it will raise it
by $2.50 at a minimum—it would mean
that an average smoker in America
would pay $356 of additional taxes as a
result of this bill, and a blue-collar
family where both the husband and
wife smoke, would pay $712 a year more
in Federal taxes. In fact, the table put
out by the Joint Committee on Tax-
ation shows something that, over and
over, those who support the bill have
tried to deny or neglect, which is that
for those Americans who make $10,000
or less, their Federal taxes will rise by
41.2 percent as a result of the taxes em-
bodied in this bill.

Now, what Senator DOMENICI and I
did earlier was send an amendment to
the desk that tried to give some of this
money back to blue-collar workers in
the form of a tax cut. Our colleagues
say, it is not the money we want; they
say, we just want to raise the price of
cigarettes. So Senator DOMENICI and I
took them at their word, sent an
amendment to the desk that said raise
the price of cigarettes; but since this is
going to impose a bone-crushing tax on
moderate-income Americans, let’s take
at least $1 out of every $3 that will be
collected in this tax increase and let’s
give it back to working families by re-
pealing the marriage penalty for fami-
lies that make $50,000 or less. In other
words, it gets the impact on smoking
that may come from a higher price as
a result of the taxes in this bill but
with our tax cut we avoid lowering the
real income or living standards of blue-
collar Americans who, after all, are the

victims here. The whole objective of
the bill is to basically say people who
smoke have been induced to smoke by
the tobacco companies, and yet, para-
doxically, the tax we are imposing is
being imposed on the very people who
have been exploited. In fact, the bill
before us has an incredible provision
which says every penny of the tax has
to be passed through, and it is illegal if
a tobacco company absorbs any of this
tax increase. Every penny of it, 59.1
percent of the tax increase, is on fami-
lies that make less than $30,000 a year.
The victims of the smoking campaign
by the tobacco companies are the peo-
ple who are paying the taxes.

What Senator DOMENICI, Senator
FAIRCLOTH, and I have said in our
amendment is this: Raise the tax, but
give a third of the money back to
working families by repealing the mar-
riage penalty for couples who make
less than $50,000 a year. So you get the
price impact on smoking, but you don’t
end up brutalizing economically mod-
erate-income people.

I think it is very instructive that
after 3 days of debate where our col-
leagues have said don’t accuse us of
wanting this money, we just want to
raise the price of cigarettes, that we
sent an amendment to the desk asking
that $1 out of every $3 we are collecting
in taxes be given back to moderate-in-
come working families, and the Senate
reacts in a convulsion, and the leader-
ship uses right of privileged recogni-
tion to amend our amendment and to
deny us the ability to offer a tax cut
for the very people who are going to
find themselves crippled economically
as a result of this tax.

So let me just suggest two points:
No. 1, I think this is further evidence

this bill is about money. Our amend-
ment is hardly a far reaching amend-
ment. We are just simply asking that
roughly one out of every three dollars
of the tax be given back.

Second, it also suggests, it seems to
me, the objective here is to prevent us
from having an opportunity to vote on
a tax cut.

I want to assure my colleagues—and
I know Senator DOMENICI feels exactly
the same way—that there is no way we
are going to be denied the right to offer
this amendment. This won’t be the last
tax cut amendment that we are going
to have. Quite frankly, I don’t under-
stand if those who are for the bill are
saying what they really mean, why
there isn’t overwhelming support in
both parties for giving a third of this
tax increase back to working families.

Let me say very briefly what the
amendment does and then yield the
floor so that Senator DOMENICI, the co-
sponsor of the amendment, will have
an opportunity to speak.

Under current law if two individuals,
a man and a woman, both of whom are
working in the economy outside of the
home, fall in love and get married,
under current law they pay on average
an additional $1,400 a year in income
taxes. So that, for example, if you had
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two single people, and they didn’t get
married, and they filed an income tax
return jointly, they don’t pay taxes on
any income of less than $10,200 a year.
But if they fall in love and get married,
even if they file separately, they have
to pay taxes on income of above $6,900
a year. So we have an incredible provi-
sion of law that, in terms of deduc-
tions, penalizes working people who
fall in love and get married by taking
away $3,300 of deductions from them.

Mr. President, I think it would be a
general bipartisan consensus that the
family is the most powerful institution
for progress and human happiness in
history. Yet our Tax Code penalizes
people who get married. If you want to
state it in a dramatic way, you can say
that the tax code provides an addi-
tional $3,300 of deduction by simply liv-
ing in sin rather than getting married.

This has been much discussed. There
is a strong basis of support for repeal-
ing it.

What we could do is simply this:
Eliminate the marriage penalty im-
posed by the tax code for all families
that make less than $50,000 a year—and
those families will pay about 75 percent
of this tobacco tax. Smoking is pri-
marily a blue-collar, moderate-income
phenomenon in America today. What
we will do for couples that earn less
than $50,000 a year is give them the ad-
ditional $3,300 deduction so that there
will be no economic penalty for people
getting married. We will also allow
those who get an earned income tax
credit to take the deduction before
they figure their eligibility for the
earned income tax credit. So that even
people who make very modest incomes
will benefit from this tax cut.

This tax cut will take roughly $1 out
of every $3 raised in taxes by the to-
bacco tax and give it back to working
families. So those who want the higher
price for tobacco to discourage con-
sumption will get it, but we will not
crush economically moderate income
people who have become addicted to
nicotine and who smoke. We will not
have the terrible paradox that while
talking about firing bullets at these
big tobacco companies our bullets are
actually hitting the victims who have
become addicted to nicotine.

So on that basis, Mr. President, I
yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I have
not but for a few minutes spoken about
the issue before the Senate.

I want to make it very clear that I
understand the difficulty in managing
a bill of this size. It is an enormous and
contentious issue, and Senator MCCAIN
should be commended for taking on
such a difficult task. I have nothing
but admiration for those who are at-
tempting to develop this legislation.

But I can say to the Senate that I
cannot imagine that the rules of this
Senate are going to preclude Senators

like GRAMM and DOMENICI from offering
amendments to this bill. We want to
vote on whether we want to have a tax
cut as part of this new tax increase.
Sooner or later we will vote. I don’t
know what the two amendments of-
fered by Senator DASCHLE are. What-
ever they are, in due course we will
vote on them. If by chance one of them
wipes out ours, we will be back to offer
other amendments.

Let me talk about the history of im-
posing taxes on cigarette and related
tobacco products. I am sure that I am
not as good of a historian as my friend
from Texas is, but is he aware the first
reported effort to put a tax on tobacco
was done by King James I in 1604.

King James just didn’t like the odor
of tobacco. He wasn’t a U.S. Senator
and he wasn’t part of a democracy. He
simply issued a proclamation. ‘‘Smok-
ing is a custom loathsome to the eye,
hateful to the nose, harmful to the
brain, and dangerous to the lungs.’’

In 1604, King James said that. Now I
used to be a smoker and I enjoyed it. I
am just reporting on what King James
said so I don’t want the smokers listen-
ing to this debate to get mad at me.

Then he proceeded to put a 4,000 per-
cent increase on imported tobacco.

He didn’t pretend that he wanted to
accomplish some worthy public pur-
pose. He just wanted to raise revenue—
and a lot of it. He was a dictator, king,
benevolent, whatever they call them.
But he didn’t have to worry about what
we have to worry about. And that is
the impact on our citizens of this huge
tax and the size of government. Frank-
ly, there is not a word in history about
this which said he was concerned about
kids. He just said what I had described
to you, and put the tax on and spent
the money.

Frankly, people were no better off in
those days. Even with a 4,000-percent
increase people continued to smoke.

It is most interesting that without
all of our science—I really think our
science is great to find cures for can-
cer—King James I said that smoking
was harmful to the brain and dan-
gerous to the lungs. Having said that,
he wasn’t concerned about teenagers or
about cancer because he didn’t know
about cancer.

But as we proceed to work on this
bill, I want to ask myself and ask those
who are working on this bill:

What do we really want to accom-
plish?

First, we contend that too many
young people are starting to smoke.
And we want to stop that. Make no
bones about it. When we offer our sub-
stitute bill, we have done the best we
can with a reasonable amount of
money to try to stop teenagers from
smoking. Too many young people are
using drugs, and we want to try to stop
that. And we want more research on se-
rious illnesses, including cancer, so
that someday we will stop them in
their tracks.

Now, that is the kind of substitute
amendment we are going to offer. But

nowhere can anybody tell the Senate
or the people of the United States that
you need over the next 25 years $868
billion in new revenue from cigarette-
related products.

Where do I get that number?
I don’t think it has been said this

way, but I want to make it simple.
The current Federal excise tax on to-

bacco is 24 cents a pack. It is scheduled
to go to 39 cents a pack under current
law. This bill includes an increase
equal to $1.10 cents. That is 1.49 in
straight arithmetic. And then the $1.10
is indexed for inflation or 3 percent,
whichever is greater.

Frankly, we are not really sure how
much this bill raises, but an acceptable
number is $868 billion, I say to my
friend from Texas.

Now, I want to try to put that in per-
spective. The biggest program we have
taking care of the most people commit-
ted to monthly checks is the Social Se-
curity Program. $868 billion would pay
for Social Security for 2 full years. $868
billion would pay for the entire Defense
Department of America for 3 years.

This proposed tax increase in the
McCain bill is bigger—when you put it
into one basket, it is bigger than the
gross domestic product of any of the
following countries: Belgium, Austria,
Canada, Denmark, Finland, Switzer-
land, et cetera.

Now, where did anybody come up
with the idea that we needed every sin-
gle penny of that to be spent on pro-
grams related to reimbursement to the
States, to research, or to whatever?
Where did the miraculous relationship
of $868 billion, the total receipts, to the
need for programs come from? There is
no reason to it. There is no magic. I
can assure you of that, if you only had
a $300 billion tax increase, everyone
would get by with $300 billion for this
anti-smoking program.

But now we have gotten so grandiose
about it that it is going to raise, over
25 years, over $868 billion under this
bill.

Now, frankly, I believe it is only rea-
sonable that part of this tax increase
be given back to the American people,
and I am going to have a lot more to
say about that.

But a tax is a tax. This tax has a
good motive: to stop kids from smok-
ing. It may work—raise the price of
cigarettes, and certain parts of the
population may not buy them as much
or may stop buying them. There is not
conclusive evidence as to what price
point you have to raise the price to, to
have the most effect. But I can tell
you, in our substitute we are going to
propose 75 cents, period—no increases,
just 75 cents. We believe that will keep
the black market from going rampant
and has as good a chance as any other
number, by way of a tax, of deterring
young people from starting smoking or
encouraging them to quit smoking
from the economic standpoint.

Having said that, I want to tell you
that there is nothing more onerous in
the United States than the marriage
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penalty. Every once in a while, you
will hear about a couple—it is not very
frequent, but it gives you the dimen-
sion of this penalty—who will go to
Mexico and get divorced the day before
Christmas, and then they will go to
Las Vegas and get married after New
Year’s. And guess what. They don’t
have to pay the marriage tax penalty.
I am not sure if 500 do that, but we
know some used to. I am not sure if it
is 5,000. But imagine that you have a
law on the books of America that in-
vites that kind of conduct.

In the extreme, the marriage penalty
is punitive. And it is just wonderful to
hear Senators and political leaders say,
‘‘We are for the family.’’ I assume that
when you say, ‘‘We are for the family,’’
without regard to one’s philosophy, I
guess you would have to say marriage
is pretty important, too, because I
think in some way it is related to the
families. It used to be 100 percent relat-
ed, but it is still very important.

Now, why would you impose a tax
that would say to those two people who
are married, ‘‘You pay more if you are
both working than if you are both
working and living together and not
married’’? Frankly, I will tell you that
I have heard, personally, in my own ear
somebody say, ‘‘We are not getting
married because, after all, we love each
other, but we would have to pay $2,800
more in taxes, and it is just crazy, so
we are not going to get married.’’

Now, I don’t like to say that, but
that is the case. And there are worse
examples because they are much broad-
er in terms of impact. The average
marriage penalty in this country is
$1,400. In some cases, it is much higher;
in other cases, it is somewhat lower.

In fact, if you look at comparable
countries, Mr. President, 27 of the
OECD countries—they are tied to-
gether in terms of economic evalua-
tions and assumptions and the like—19
countries tax husbands and wives sepa-
rately, so there is no marriage penalty.
What keeps the United States from
doing that? Frankly, what has kept us
in the past is that we had too big a def-
icit, and if we cut taxes, then we fig-
ured we were losing money and we
would take it easy and careful and not
fix everything in the Tax Code.

We have balanced the budget. Sen-
ator GRAMM and I do not intend to
change a bit that approach to more and
more surpluses. But when you impose a
brand new tax—and it is inconceivable
that you would need every penny of
that tax for a program that deals with
tobacco—frankly, there are organiza-
tions running around that have never
seen so much money. I have stopped
some in the hall with buttons saying,
‘‘Cigarette Tax Now,’’ and have asked
them, ‘‘Which one?’’ Well, they said,
‘‘We like Senator MCCAIN’s improved.’’
I said, ‘‘Oh, but what’s the goal?’’
‘‘Well, the goal is the highest tax we
can get and the biggest program we can
get to spend money on teenagers and
all kinds of health programs.’’

Growing a big government is not why
we are raising the cigarette tax. I

thought our big goal was to try to stop
our young people from smoking. In-
creasing the price of cigarettes plus a
pro-active advertising campaign
against smoking and drugs could be ef-
fective. We also need an attitude
change at the cigarette companies. We
also need a little more research. We
need new penalties against those who
sell to teenagers when they should not,
and even to teenagers who smoke three
or four times and they should not and
know they are wrong. That is provided
for in the GRAMM DOMENICI substitute.
We would like to increase the budget
DEA, FBI, Customs, and DOD drug
interdiction programs.

But beyond that, what do we need all
this money for? It is absolutely log-
ical—I have been here a long time. I
have worked on appropriations. Every
year the chairman of the appropria-
tions subcommittee comes to the floor.
I will say, ‘‘You can’t imagine, fellow
Senators, how many requests I had for
money from my bill that I could not
comply with.’’ In fact, I have seen some
where you take out a batch of letters
and say, ‘‘This is what I was asked to
do that I can’t do.’’ But there is no re-
lationship between the country pros-
pering and being a great country and
that pack of letters.

But now, look, here we have con-
cluded—some have—that we would be
remiss if we didn’t dream up an expend-
iture for every penny of these tax dol-
lars. Right? Now, why is that rational?
Why should those of us say, how about
one-third of it going back to the tax-
payers and going back to fix the most
onerous, discriminatory tax against an
institution that we cherish and re-
spect, one-third of the money.

I have not heard anybody say—and I
hope, when we finally vote on the mar-
riage penalty, and that is not going to
be the only tax cut amendment offered,
because if this one does not pass, there
will be an amendment to cut 1 percent
from the lower brackets. There will be
a tax cut amendment to expand child
care credits. There will be a number of
tax cut amendments that should be
considered.

But how can anybody stand up in the
Senate and say, if you take a third of
this huge tax increase the tobacco pro-
gram for kids is not going to work?

I defy anybody to come up here and
say, out of this pot of money and all
these programs, if you don’t keep them
all, if you take one-third of the money
and say, look, let’s give it back to the
taxpayers so we begin to get rid of this
marriage penalty, at least for those
families with $50,000 of income and
under, I cannot imagine somebody will
stand up and say:

‘‘But we won’t be doing what we
must do for our kids.’’ I mean, if it is
$868 billion, and you have $650 billion
instead of $868 billion, can you not put
an effective anti-smoking and anti-
drug program together?

Mr. FORD. Mr. President, will the
Senator yield for a question, and I am
on your side. I am on your side.

Mr. DOMENICI. I am just about fin-
ished and then I will be glad to yield.

Mr. FORD. I apologize.
Mr. DOMENICI. So, from my stand-

point, as I told some of my friends to
whom I said I was not in a hurry to
pass this legislation, I said, why don’t
we continue to work on this bill until
we get back. I said that because it is
very contentious and Senators ought
to have a chance to vent their posi-
tions and let the American people try
to understand.

I have not been able to come to the
floor because I been trying to help fin-
ish the ISTEA bill. I have noticed that
the Senate floor time has been filled
with Senators talking about this bill.
There have been no long quorum calls.
I do not think there has been anything
dilatory.

But, frankly, I have a number of
amendments that I believe should be
offered. This is our best opportunity to
consider tax cuts. I intend to talk
about this bill.

I have dedicated 20 years of my ca-
reer in the Senate getting our Govern-
ment’s size under control. I have had
Senators congratulate me, saying we
are finally getting Government down a
reasonable in size; it is not going to be
so big. And then all of a sudden I see
this bill that will supersize Govern-
ment—and I will gather more informa-
tion for you so I can do more compari-
sons—but this bill will add probably as
much in new programs to this Govern-
ment as we have been able to cut from
this Government in our deficit reduc-
tion programs of the last 4 or 5 years
combined.

Government is government. Taxes
are taxes. And, in our system, there is
a relationship between the two. The
higher the taxes, the bigger the govern-
ment. And the higher the taxes, the
less free are people.

I will commit that we ought to tax
cigarettes to discourage kids from buy-
ing and smoking cigarettes. Senator
GRAMM and I will propose taxing ciga-
rettes at 75 cents a pack in our sub-
stitute. But I do not believe there is
any magic formula as to how much you
have to spend to try to dissuade kids
from smoking.

If $600 billion is not enough, and we
need $886 billion over 25 years, then
you cannot give anything back to the
taxpayers.

But what if $500 billion is enough?
Or $400 billion is enough?
Then I believe that some of the

money should be given back to the peo-
ple? That is essentially the issue.

It is as big an issue as any issue be-
fore us, because we do not need all the
money called for in the McCain bill I
have just told you about—a dollar and
a dime plus 49 cents plus 3 percent
added on every year. We do not need all
that money for a cigarette program so
we ought to not use it all.

Senator GRAMM and I are going to
offer the Senate an opportunity to give
some of the money back to people in
the form of a tax cut.
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I will be glad to yield for a question.
Several Senators addressed the

Chair.
The PRESIDING OFFICER. The Sen-

ator from Kentucky.
Mr. FORD. Mr. President, I appre-

ciate the Senator from New Mexico
yielding to me. I have a piece of legis-
lation in to eliminate the marriage
penalty, already having been intro-
duced. I found, to my surprise, that 52
percent of married couples get a mar-
riage bonus. Not many people know
that. There is a marriage bonus for 52
percent. I forget how many million
couples get a marriage bonus of about
$1,300-plus. The marriage penalty is
about $1,400-plus. If you wipe out the
penalty and the bonus, we have a sur-
plus of about $4 billion. If you take the
marriage bonus away and wipe out the
marriage penalty, it is almost a $4 bil-
lion surplus.

In the Senator’s proposal here, what
does the Senator propose, to make up
the difference in the marriage penalty
and you leave the marriage bonus in
place?

Mr. DOMENICI. I am not aware.
Maybe Senator GRAMM can help me. I
am not aware we changed the marriage
bonus if there is one on this.

Mr. BRYAN. Parliamentary inquiry,
who has the floor?

Mrs. HUTCHISON. I have the answer
to that question.

Mr. GRAMM. No, we did not change
the marriage bonus.

The PRESIDING OFFICER. The Sen-
ator from New Mexico has the floor.

Mr. FORD. What was the answer?
Mr. GRAMM. The answer was ‘‘no.’’
Mr. DOMENICI. We don’t change the

marriage bonus.
Mr. FORD. The marriage bonus still

stays there at $32 billion? The bonus is
$32 billion?

Several Senators addressed the
Chair.

Mrs. HUTCHISON. If the Senator will
yield, the marriage bonus was put in
place for single-income-earning fami-
lies years ago. At that time, under 50
percent of the families in this country
had two incomes. But today, 69 percent
of the families in this country have
two incomes. So the bonus became a
penalty, because people were not able
to get married remain in the same tax
bracket as two singles earning the
same combined amount. My colleague
from Texas and the Senator from New
Mexico are doing here what I have done
in another bill, which I introduced with
Senator FAIRCLOTH of North Carolina.
Our bill allows married persons to
choose to file as they do now or to file
as single persons. That way, marriage
versus single status will not have any
tax consequences whatsoever. What we
want in this country is fairness and eq-
uity in our Tax Code.

Mr. FORD. I am trying to find out an
answer here. I understand the marriage
penalty. I am opposed to it, and I am
trying to find an answer to it and the
unfairness of it.

In 1986, we repealed the two-earner
deduction, but increased the standard

deduction for married couples, and re-
duced the number of tax brackets from
15 to 2. The combination of these
changes reduced the marriage penalty
considerably.

Now it appears the EITC gets in-
volved here, and I understand the dis-
tinguished senior Senator from Texas
is eliminating that, or is he keeping
that in?

Mr. GRAMM. Will the Senator yield?
Mr. DOMENICI. I will be glad to

yield.
Mr. GRAMM. First of all, I want to

make it clear—and I assume both the
Senator from Texas and the Senator
from New Mexico agree with me—I am
sure not ashamed of trying to let work-
ing families, moderate-income fami-
lies, keep more of what they earn.
What we are doing here on the EITC is
saying—let’s say that you have two
very low-income people, both of whom
work. They fall in love. They get mar-
ried. What we are saying is, to see
whether they are eligible for the
earned-income tax credit, which they
will be. In another example, a single
mother with two children——

Mr. BRYAN. Mr. President, par-
liamentary inquiry, who has the floor?
As I understand the rules, no Senator
can yield to another Senator.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GRAMM. Will the Senator yield
for a question?

Mr. DOMENICI. I still have the floor,
Mr. President. I yield for a question.

Mr. GRAMM. Is the Senator aware
that a waitress who had three children,
and made $9,000 a year, and her prayers
were answered and she met a janitor
who made $12,000 a year and his prayers
were answered and they got married,
not only would she lose a $3,000 tax de-
duction, but she would lose her earned-
income tax credit?

Mr. DOMENICI. That is correct. I un-
derstand that.

Mr. GRAMM. Is the Senator aware
that under the amendment that we
have offered, that same couple would
be able to lower their income by $3,300,
before they measured whether they
qualified for the earned-income tax
credit, so that the net result would be
that moderate—people who make such
a low income that they don’t pay any
income taxes, potentially, would still
benefit from the provision in our
amendment, so that people who are
paying as much as $712 as a couple in
these tobacco taxes would get some of
that money back through lower income
taxes?

Mr. DOMENICI. That is exactly
right. I yield the floor.

The PRESIDING OFFICER (Mr.
COATS). The Senator from Nevada.

Mr. BRYAN. Mr. President, I ask
unanimous consent that upon my
yielding the floor—it is my understand-
ing the junior Senator from Texas re-
quests 10 minutes, and I request that
she be recognized. Following that, the
junior Senator from Illinois? I pro-
pound that in the form of a unanimous
consent request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BRYAN. I thank the Chair for his
courtesy, as well as his parliamentary
ruling.

Mr. President, as we debate this his-
toric tobacco legislation today, 3,000
children across the country will try
smoking for the first time. Of those
3,000 children, one-third, or 1,000, will
become addicted is the only way to de-
scribe it, addicted to nicotine and will
face a future of diminished health. The
health consequences of the use of to-
bacco products is our country’s most
preventable public health problem, and
our goal in this legislation is to stop
underage smoking.

Our debate on this tobacco legisla-
tion is, indeed, a historic event. Less
than a year ago, with the announce-
ment of the June 1997 settlement
reached between the States’ attorneys
general and the tobacco industry, few
would have foreseen that we would
have comprehensive legislation to ad-
dress the national problem of underage
use of tobacco products on the floor of
the U.S. Senate. I give particular com-
mendation to the Nation’s attorneys
general who deserve much credit for
putting this issue in the forefront of
public debate.

A year ago, the conventional wisdom
may very well have been that the Sen-
ate would be incapable of debating
comprehensive tobacco legislation. It
was then said the tobacco industry was
too strong, its grip upon the Congress
too powerful. Mr. President, a different
force arose.

The sustained efforts of the public
health community, and in particular
the former Surgeon General of the
United States, Dr. C. Everett Koop, and
the former FDA Commissioner, Dr.
David Kessler, these two, as well as
other public health advocates, have
kept the focus on a common goal: a
major reduction and hopefully the
eventual elimination of underage
smoking.

This legislation may not be perfect,
but it does represent an extraordinary
accomplishment. The initial Commerce
Committee bill offered by Senator
MCCAIN was a crucial step in ensuring
that the tobacco industry would not be
allowed to stop the effort to protect
our Nation’s children. After the Com-
merce Committee reported out its
bill—and I am proud to say as a mem-
ber of that committee I joined with a
great majority of my colleagues in vot-
ing to report that bill out of commit-
tee—the tobacco industry walked away
from the legislative process and then
began an orchestration by the industry
to end our efforts to protect our chil-
dren.

The tobacco industry badly miscalcu-
lated again. Instead, our resolve to pro-
tect our children’s future has been
strengthened. This effort is of vital im-
portance for the children of our Nation
and for their future health.

In the 11 months since the proposed
1997 settlement, 990,000 underage chil-
dren have become smokers. One-third,
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or approximately 330,000, of those chil-
dren will eventually die prematurely
because of tobacco-related illnesses.
This is a tragic statistic. This under-
mining of our children’s future health
must end.

If a child begins smoking before he or
she reaches the age of their 18th birth-
day, there is an 80 percent likelihood
that child will continue to smoke into
adulthood. For these young children,
the decision to try smoking has rami-
fications far beyond their understand-
ing at such a tender age. These young
people view themselves as I suppose all
generations of young people have—as
being indestructible. They do not real-
ize, nor fully comprehend, the signifi-
cance of their decision. That is a con-
demnation to a possible future of life-
time addiction to tobacco and a pos-
sible lifetime threatening health condi-
tion.

I keep using that word ‘‘addiction’’
because that is what we are talking
about, Mr. President, addiction. How
urgent our efforts are to reinforce
these efforts have been highlighted by
the recent report from the Centers for
Disease Control, a report which indi-
cates that the increase of tobacco
usage by underage youth has increased
by alarming proportions.

Just 7 years ago, 27.5 percent of all
high school students in America
smoked. In 1997, that number had risen
to 36.4 percent. At the same time, the
number of adult smoking was declin-
ing. Young African-Americans histori-
cally have been able to resist the to-
bacco industry’s advertising reach and
had relatively low levels of underage
tobacco use. Unfortunately, that is no
longer the case. Smoking by African-
American students has almost doubled
in the past 7 years, the fastest growth
rate of any youth group over the past 6
years. White youth smoking has in-
creased by 28 percent, and Hispanics
have increased by 34 percent over the
same time period.

Overall, 5.5 million of our Nation’s 15
million high-school-age children are
smokers. This report’s findings are
most distressing. Rather than gaining,
we are losing ground in our effort to
protect our children’s health.

The decision to smoke or not to
smoke is, we are told, an adult choice,
and I share that perspective. But we
have learned that the tobacco industry
has systematically focused its market-
ing strategies on underage smokers and
then lied about it. They lied to the
American people. They lied to the Con-
gress.

To get middle-school-age children—
these are youngsters who are not yet in
high school—to try smoking and then
to get them hooked on nicotine is the
key to the tobacco industry’s future
markets and profits. To hook these
children at this early age means these
young people will have been smoking
for 3 to 5 years before they have
reached the legal age to make that de-
cision, the age of majority or adult-
hood at 18. What the tobacco industry
has done is tantamount to a crime.

Let me be clear I strongly believe un-
derage children also bear responsibility
when they attempt to use, purchase or
possess tobacco products, and they
need to be held accountable for their il-
legal activity. I am pleased that at my
request this legislation includes provi-
sions to require States to have pen-
alties so that underage youth who do
try to purchase a tobacco product will
know it is illegal and that it carries
consequences. These penalties can in-
clude community service, fines and
suspension of driver’s license privi-
leges. But holding young people respon-
sible for illegal smoking or possessing
tobacco products in no way excuses the
tobacco industry for its shameless ef-
forts to encourage underage smoking.

Our underage children have been the
premeditated focus of the tobacco in-
dustry’s effort to ensure there is a fu-
ture, and I use their terminology, ‘‘re-
placement market’’ for their products.
This industry has for years strategized
as to the methodology to entice our
youngest children to identify tobacco
product brands with the sole purpose of
getting them to try smoking as early
as possible. This industry knew the
earlier a child tries smoking, the
greater the likelihood will be that
child will continue to smoke and be-
come addicted to nicotine. Once ad-
dicted to nicotine, that child will very
likely continue smoking into adult-
hood, and then the industry will have
accomplished its goal: the creation of a
future replacement market for its
products.

In the tobacco industry documents
recently made public, this is mani-
festly clear. An R.J. Reynolds docu-
ment states:

This young adult market, the 14 to 24
group. . . represent[s] tomorrow’s cigarette
business. As this 14 to 24 age group matures,
they will account for a key share of the total
cigarette volume—for at least the next 25
years.

Yesterday, Mr. President, I was privi-
leged to attend the White House Cam-
paign for Tobacco-Free Kids. I was im-
pressed with the more than 1,400
youngsters who gathered, representing
America’s youth, who made a deter-
mination not to be fooled by the to-
bacco industry. These young people
have already made a choice, and that
choice is to say ‘‘no’’ to the tobacco in-
dustry’s attempt to take their future
health away from them.

The tobacco industry has tried to
manipulate the legislative process by
intimidation. But the industry’s saber
rattling about its ability to win trials
has been seriously undermined by its
own actions.

The tobacco industry, among other
criticisms of this bill, has consistently
maintained that any legislation not
limited to the $386.5 billion originally
negotiated amount by the attorneys
general and the tobacco industry in
their June 1997 settlement would result
in the bankruptcy of the industry.

The legislation we debate today is es-
timated to cost over $516 billion over 25

years, and the tobacco industry is as-
serting that such an amount would re-
sult in their bankruptcy.

However, I think it is noteworthy to
point out that during the course of the
congressional deliberations on the at-
torneys general-industry settlement,
the tobacco industry itself has settled
that it has voluntarily entered into an
agreement with the State of Mis-
sissippi for $3.4 billion, the State of
Florida for $11.3 billion, the State of
Texas for $15.3 billion, and, most re-
cently, the State of Minnesota for $6.6
billion.

Now, the tobacco industry’s willing-
ness to pay these multibillion-dollar
judgments in just 4 of the 41 States
makes two very important points.
First, the industry’s contention with
respect to bankruptcy has been proven
to be specious. These four settlements
extrapolated to the remaining State
lawsuits would cost the industry ap-
proximately $500 billion, nearly the
same amount as the cost of the McCain
legislation.

A further note. This industry was
prepared, as a consequence of the June
1997 settlement that it voluntarily en-
tered into, to decrease youth smoking
by approximately 40 percent. The in-
dustry did not seem too concerned in
June of 1997 that a loss of 40 percent of
their market would bring about bank-
ruptcy. And it does seem logical to be-
lieve that the industry would not have
voluntarily negotiated a settlement if
they believed that settlement would
put them out of business.

A second point, if I may, Mr. Presi-
dent. The magnitude of these settle-
ments only served to verify the indus-
try’s determination not to allow any
lawsuit to go to a jury because they
are fearful of the outcome—just what a
jury might do once a jury fully under-
stands the egregious misconduct of this
industry and the impact it has had
upon our Nation’s children.

So the tobacco industry has also
pulled out another old scare tactic,
that this legislation creates a monster,
convoluted, massive new bureaucracy.
Quite to the contrary, this legislation
does not. All administrative efforts
need to assure that the proper imple-
mentation of this historic legislation
will be done by currently existing
agencies.

This legislation does provide for a
very strong Food and Drug Administra-
tion role in the efforts to stop underage
tobacco use and to assure the public of
our Nation that its safety and the safe-
ty of our young people will be its para-
mount concern.

Now, I have consistently supported
the FDA’s efforts to reduce underage
smoking. I am pleased that this bill
will reinforce and, indeed, strengthen
the ability of the FDA to continue to
protect the public health of our citi-
zens. The legitimate concerns raised by
convenience store retailers who had
feared they could, as a retail group or
class, be prevented from selling to-
bacco products under the proposed
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FDA regulations have been addressed.
These retailers have now expressed
their support for the proposed State li-
censing of business entities selling to-
bacco products as a means of further
controlling access of these products to
underage children. Under the revised
FDA regulation section, the FDA will
be able to revoke a retailer’s license,
on an individual basis, to control those
retailers who do not abide by sale re-
strictions. This will protect those re-
sponsible retailers who are committed
to preventing underage access to to-
bacco products, and to punish those
who irresponsibly do not do all they
can to prevent young people from ille-
gally purchasing tobacco products.

Mr. President, equally ridiculous to
the bureaucracy ‘‘scare’’ is the asser-
tion that a massive black market will
emerge. On the floor, we have heard
over and over again the black-market
warnings of Jim Pasco, the executive
director of the Fraternal Order of Po-
lice. What tobacco supporters fail to
tell us is that this same gentleman is
on the payroll of Philip Morris, this
country’s largest tobacco company.

So I conclude, Mr. President, by ob-
serving that the arguments made by
the opponents of this legislation are
pure smokescreens. The issue is really
simple: Will Congress have the courage
to vote on the side of America’s young-
sters and to protect our youngsters
from the possible lifetime health-crip-
pling afflictions that are attributed to
the use of tobacco that cause the pre-
mature death of hundreds of thousands
of people each year or will it support
the tobacco industry?

I hope my colleagues will take the
courageous and historic step to vote
for this legislation and to protect the
young people in America.

I thank the Chair and yield the floor.
The PRESIDING OFFICER. Under

the previous order, the Senator from
Texas is recognized to speak for 10 min-
utes.

Mrs. HUTCHISON. Thank you, Mr.
President.

Mr. DEWINE. Will the Senator yield?
Mr. President, I ask unanimous con-

sent that I be allowed to speak after
Senator DURBIN. We have an amend-
ment that we are offering together, and
I would like to be able to speak right
after his speech.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. GRAMM. Would the Senator
yield before she starts for a unanimous
consent request?

Mr. President, I ask unanimous con-
sent that the Senator might yield to
me for 1 minute.

Mr. FORD. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
Mrs. HUTCHISON. Mr. President, ev-

eryone agrees that children should not
smoke. They do not have the maturity
or judgment to understand the risks of
their decision.

Mr. FORD. May we have order?

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mrs. HUTCHISON. Where we differ is,
how do we achieve this result? Forty
States have now filed lawsuits to en-
gage the tobacco industry in accepting
the responsibility for its actions. Re-
cent evidence demonstrates tobacco
companies targeted children in their
advertising, and the industry may have
manipulated scientific research in its
favor. This, obviously, is outrageous.

We have a historic opportunity to
limit youth smoking and to disclose all
the information concerning the health
risks of adult tobacco use.

Four States have moved forward and
reached settlements. My State is one of
those. As a member of the Commerce
Committee, which drafted the first ver-
sion of the legislation before us, my
principal concern was to ensure that
nothing we did at the Federal level
would undermine the agreements that
have been reached by the individual
States.

I appreciate Senator MCCAIN for his
support of my amendments in the com-
mittee, most of which are in the bill
before us, that would hold those States
harmless.

In my view, the most critical aspect
of the Texas settlement and of the
State attorneys general agreement
that was reached with the industry was
the restrictions on advertising and
marketing that the industry accepted.
These restrictions were tacit admission
by the industry that its practice of
marketing to teens was unacceptable.

These restrictions are critical to our
cause of reducing teen smoking. Ac-
cording to the Congressional Budget
Office, if the tobacco industry did re-
duce its advertising, the greatest effect
would probably be among teens. This
report notes that studies show that
teens are more sensitive than adults to
brand-specific advertising.

I voted for the original version of
this bill in the Commerce Committee
in large part because of the testimony
of the attorneys general. They said the
industry acquiescence in a ban on ad-
vertising, combined with a limit on in-
dustry liability, was the critical policy
mix needed to attack the problem of
teen smoking. That is why I voted
against the Gregg amendment that was
just before the Senate. That amend-
ment will remove the liability limits.

The reason a limit on liability was
deemed important by the attorneys
general was that the tobacco compa-
nies are the source of funds for the
smoking cessation programs in this
bill. If tobacco companies are sued out
of business, new ones that aren t held
to the standards of this bill will replace
them and we will have the worst of all
worlds. We will have new tobacco com-
panies that do not have liabilities be-
cause they haven’t advertised to teens
and committed the other misdeeds of
the present ones. They will not be
bound by the restrictions on advertis-
ing. I am afraid we will do more dam-
age if we pass a bill that has no limita-

tions on liability and no restrictions on
advertising. This balance between ad-
vertising restrictions and liability lim-
itations is what the attorneys general
put forward, and I think we must re-
capture it.

In the Texas agreement and in the
State attorneys general agreement, the
tobacco companies are partners in the
effort to stop teen smoking. Largely
through the voluntary advertising and
marketing restrictions in the legisla-
tion that was before the Commerce
Committee, we would be able to
achieve our result to stop teen smok-
ing. The tobacco companies have now
walked, and I am afraid this is not a
good development. I hope we can re-
store the balance and, in our zeal to
punish the tobacco companies, that we
do not destroy the very companies we
expect to pay for the programs in our
bill that can end teen smoking.

Without the advertising restrictions,
I believe what we have before the Sen-
ate is a tax bill. We have to decide if
raising the price of cigarettes would
have the effect of stopping teens from
buying them.

Now, most parents would be experts
in answering the question: Will the de-
mand for cigarettes by teenagers go
down if we raise the price? They know,
for example, that a $200 pair of tennis
shoes or a $75 pair of sunglasses sound
perfectly reasonable to a teenager. To
those teens, there probably isn’t much
difference between a pack of cigarettes
that costs $2.25 or $3.75. Unfortunately,
the Congressional Budget Office study
tends to support this common sense ob-
servation. According to the CBO study
that said teens are sensitive to adver-
tising, teens are not very responsive to
tobacco price changes. In fact, studies
show that, under some circumstances,
there is no impact on teen demand
when cigarette prices rise.

I have spoken to teens about this. I
have asked them, Will raising the price
from $2.25 to $3.75 make a difference?
What I have found is that teens do
think this is a pocketbook issue. But it
is not the one you think. It is not the
money in their pocketbooks that will
make the difference to teens; it is their
driver’s license. Teens say that what
will really deter them from smoking is
the threat of losing their driving privi-
leges. In fact, a study by the Texas De-
partment of Health found that 64 per-
cent of teenagers said they would not
smoke if they thought they would lose
their driver’s licenses. This was com-
pared to 48 percent who said a $250 fine
would deter them. My State legislature
passed legislation that imposed tough
penalties on tobacco use for underage
Texans, including suspension of their
driver’s licenses.

I am very concerned about what I
consider to be essentially a tax bill, be-
cause we have lost the balance that we
had in the attorneys general agree-
ment. If it is going to be a tax bill, let’s
be honest; it is a tax bill on lower- and
middle-income people. It may also lead
to a black market problem.



CONGRESSIONAL RECORD — SENATE S5299May 21, 1998
Before I came to the U.S. Senate, I

was the treasurer of the State of Texas.
In Texas, the treasurer was the tobacco
tax collector. I have dealt with the
black market. I have seen how dif-
ferences in tobacco taxes between
states affect the black market. My
agency did raids on flea markets and
roadside sales of illegal cigarettes that
didn’t have stamps on them, and I can
tell you something: We stopped truck-
loads coming from Louisiana into
Texas and into the flea markets be-
cause there was a significant difference
in taxes between Louisiana and
Texas—it s a 21 cent a pack difference
today. In fact, the estimates of the
nonpartisan Tax Foundation show that
my State of Texas loses $172 million in
revenue annually due to the black mar-
ket in tobacco. That is because we live
next to a State that has a 21-cent lower
tax and next to a country, Mexico,
where cheaper cigarettes are available.

In Canada, they had the exact same
experience when they increased the
cigarette tax in 1991. Smuggling be-
came such a problem that many prov-
inces cut their own taxes to make it
less lucrative. What did that lead to?
Instead of smuggling, there was a black
market between the Provinces. The
government of British Columbia esti-
mates losses of as much as $100 million
a year.

This is the reason that the National
Association of Police Organizations has
asked us to be very cautious with the
legislation before the Senate. Accord-
ing to the executive director, Mr. Rob-
ert Scully, this bill could lead to an in-
crease in cigarette smuggling beyond
the control of organized law enforce-
ment.

All of us are struggling to try to do
the right thing. I believe that I can
truthfully say every Member of the
U.S. Senate has the same goal: To stop
teen smoking. However, how we get
there is the question, and I don’t think
we are close to agreement on what is
the right path to that goal.

I am not going to vote for taxes that
will run out of business the tobacco
companies that can pay for the health
and smoking cessation programs. This
would result in the emergence into the
market of new companies not bound by
our restrictions because they would
have no history of wrong-doing. Then
we would have no funding for the
health programs, no voluntary restric-
tion on the advertising, and we will
never reach the goal of stopping teen
smoking.

I am not going to vote for a tax in-
crease that is so high that it causes a
black market in my State of Texas as
well as Arizona, New Mexico, and Cali-
fornia, that borders Mexico, or where
the price of cigarettes is very cheap. I
am not going to vote for a bill that
does not have a reasonable chance of a
balance that will achieve the goal of
stopping teen smoking.

We are going to have a lot of votes. I
hope we can come up with a bill that I
believe will reach that reasonable bal-

ance. I have not seen it yet. I hope that
in the end we will not pass a bill that
will create a black market, that will
create more crime, that will take away
the source of revenue that could help
us pay for ads to stop teen smoking.
And I hope we will not, in our zeal to
punish the tobacco companies, have
them walk away from the restrictions
on advertising which they can only do
voluntarily because it is their first
amendment right to do so.

I hope I can vote for a responsible
bill, Mr. President. I hope everyone in
the Senate will come together to try to
achieve an agreement that will produce
the result of stopping teen smoking.

The PRESIDING OFFICER. Under
the previous order, the Senator from Il-
linois is recognized.

Mr. DURBIN. Mr. President, I believe
the Senator from Oregon has a unani-
mous consent request. Would he be able
to make that request without jeopard-
izing my time?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WYDEN. Mr. President, I ask
unanimous consent at this time—I
have offered an important look-back
amendment in the Commerce Commit-
tee and worked with Senators DURBIN
and DEWINE—that I be allowed to ad-
dress this amendment after Senators
DURBIN and DEWINE this afternoon.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.
The Senator from Illinois.
Mr. DURBIN. Thank you, Mr. Presi-

dent.
Mr. President, for those who are fol-

lowing this debate, I hope they will un-
derstand that we are genuinely trying
to move this bill to final passage. This
bipartisan bill is the product of the
Commerce Committee, crafted by Sen-
ators MCCAIN, KERRY, HOLLINGS, and
others in an effort to do something his-
toric to reduce the number of teenagers
and children in America who are lured
into the addiction of smoking.

We have tried to establish a proce-
dure on the floor, which occasionally
we have been able to hold to, and occa-
sionally we fail. But that procedure
was to allow each side to offer an
amendment. Of course, Senator GREGG
had offered his amendment, and, after
some motions, then Senator GRAMM of
Texas offered his amendment. At that
point, I was supposed to have been
next. But as it stands, now I am com-
ing up with this look-back amendment
in this fashion. It is an amendment
which I am happy to sponsor with Sen-
ator DEWINE of Ohio, as well as Sen-
ator WYDEN of Oregon, Senator CHAFEE
of Rhode Island, Senators HARKIN, COL-
LINS, KENNEDY, SNOWE, DASCHLE,
CONRAD, and REED. This is truly a bi-
partisan amendment. I hope that those
who are following this debate will un-
derstand the significance of this
amendment.

The look-back provisions in the bill
are really important in terms of en-
forcement. This term look-back is a

relatively new term. It is not one cre-
ated by the Congress. It is, in fact, a
term of art which came about as a re-
sult of negotiation after the State at-
torneys general sat down with the to-
bacco companies. This is really an ef-
fort to make certain that the tobacco
companies keep their word and reduce
the number of young people in America
who are smoking.

We have talked about imposing a new
tax, or fee, on tobacco products with
the belief that it will reduce teen
smoking. But we are not certain. We
don’t know how much we will be able
to achieve by increasing the tobacco
fee by $1.10 a pack. We believe it could
be significant. But it may not be
enough.

That is why we have what is called a
look-back provision. This is how it
works. In years to come, we will do a
survey of teenagers across America,
and we will take a look particularly at
children who are smoking. We will try
to determine how many are smoking.
We will also be able to determine what
brands of tobacco they are using. With
that information, we will be able to
measure the effectiveness of the goal of
this bill. We will look back on a peri-
odic basis to determine how many chil-
dren have been taken from the ranks of
smokers or have not been recruited in
the first place, and we will take a look
at what they are smoking.

The look-back provisions are an im-
portant part of the agreement with the
States’ attorneys general. The tobacco
companies knew this had to be part of
the bargain. They couldn’t walk away
from the table with all of the things
they hoped for, walk away from liabil-
ity in a State suit, for example, with-
out some assurance that they were in
fact going to be genuine in their efforts
to reduce teen smoking. The look-back
language that is included in the
McCain bill which came from the Com-
merce Committee is a very good start,
but only a start.

That is the reason I am offering this
amendment with Senator DEWINE and
others. We want to construct an effec-
tive look-back provision that will
change companies’ behavior and give
them incentives to stop marketing to
children.

Our look-back amendment does two
very important things. First, it shifts
the emphasis on any look-back assess-
ment so that it will fall primarily onto
tobacco companies that are the worst
offenders rather than primarily on the
industry as a whole. That is a major
element in this debate.

If you were to ask what is the dif-
ference between the Durbin and
DeWine amendment as opposed to the
Commerce Committee bill, it is the
fact that when we look back and deter-
mine whether or not the tobacco com-
panies are keeping their word, whether
in fact they are no longer marketing
and selling to children, we believe at
least in this amendment that we
should hold individual companies re-
sponsible. The McCain bill, the Com-
merce bill, as good as it is—I think it
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is a good bill—looks at it primarily
from an industry viewpoint. I will try
to spell out here in more detail why I
think that is not the way to go.

The second thing we do that is very
important is, we restore the smoking
reduction targets that were originally
agreed to by the tobacco industry in
their proposed settlement with the
States’ attorneys general last June. On
both scores, this amendment is about
accountability. Will these companies
change their behavior? Will they stop
their insidious marketing practices?
Will they get honest in terms of the re-
tailing of their product? We can find
out. We can measure it. We can hold
them accountable. If they don’t live up
to the reduction levels proposed in the
legislation, they will face financial in-
centives to create the right climate
and the right results.

Why do we need look-backs? Effec-
tive look-back provisions can help
achieve the goal of reducing youth to-
bacco use and change the current in-
centives that drive tobacco companies
to market to children. Make no mis-
take. We have gone through this debate
over and over. You will recall that for
years the tobacco companies used to
say, ‘‘This isn’t fair. We are not trying
to sell to kids.’’ Then, of course, law-
suits were filed across the Nation. We
required them to disclose the docu-
ments they were using. Along come
these documents. It turns out that
these tobacco company executives were
not as honest as they should have been.

You all may recall this great scene
that occurred about 4 years ago in the
U.S. House of Representatives when
the eight tobacco company executives
came before the Commerce Committee
in the House of Representatives. This
‘‘gang of eight’’ raised their hands and
solemnly said under oath that nicotine
is not addictive. America laughed, be-
cause they knew that once again the
tobacco companies had made an incred-
ible statement, literally one that had
no credence whatsoever. When the to-
bacco companies told us nicotine
wasn’t addictive, that they were not
adding nicotine or manipulating it in
cigarettes, that they were not trying to
sell to kids, it turns out they were
wrong on all counts. So much for the
credibility of the ‘‘gang of eight.’’ Inci-
dentally, they are no longer the man-
agers of these companies. But, never-
theless, their successors still have to
be held accountable.

Today, each new child who starts to
smoke represents a new profit oppor-
tunity for tobacco companies. Tobacco
companies have a tough go of it. Think
about it. If you were running their
business—every year they lose 2 mil-
lion of their best customers. But a half
a million people will die from tobacco-
related diseases. Another 1.5 million
will finally be able to quit and break
the habit, or will die of other causes.

If you are running a company losing
2 million customers a year, you need
new ones. Where will you turn? You
know adults are not your most likely

market. They are usually smarter, a
little more mature, and they know the
danger of tobacco. They are not easily
lured into the addiction. You have to
go after the kids, and get the kids in
their rebellious youth when they are
willing to try anything and think they
are going to live forever, and get them
started on tobacco. If you can get a kid
to start smoking cigarettes or chewing
tobacco, it will develop into an addic-
tion. The drug in that tobacco will go
into that child’s system and create a
craving for this product that is very
tough to stop. For those children who
think that it is an easy thing to quit
this addiction, it is not. The earlier
they try to stop, the better. But the to-
bacco companies know that.

Since most smokers start as chil-
dren, children are the only available
replacement smokers to take the place
of these 2 million lost customers. In ad-
dition, we know that smokers are gen-
erally very loyal to the first brand that
they smoke. We all know people who
will only smoke certain brands—
Marlboros, the cancer cowboy’s ciga-
rette, or Kools, Camels, whatever it
happens to be. Many people who start-
ed with the brand when they were kids
stay with it for a lifetime, albeit a
shortened lifetime.

These facts and the desire to give
their shareholders steady profits lead
the tobacco companies to market to
children to ensure their future mar-
kets. The strong look-back provisions
will totally reverse the economic in-
centives for marketing to children. It
will say to the industry and to each
company that they have an incentive
to prevent their products from appeal-
ing to children. Manufacturers will
start using what they have learned
about teenage tobacco use to avoid
having children use their products be-
cause every new child who picks up a
cigarette or pockets a can of snuff will
be an economic loss to the company.

Our goal is not to punish the compa-
nies or gain revenues. If this never gen-
erates a cent, that would be fine. But
basically what we are trying to do is
meet the smoking reduction targets.
Our goal is to create the incentives
which help achieve actual reductions in
underage tobacco use so companies
might never have to pay a penny of
these look-back assessments. We are
going to do our part. We are going to
have youth access restrictions,
counteradvertising, public education,
and other governmental efforts to re-
duce youth smoking. We expect the to-
bacco manufacturers to do their part
as well. And that is what this amend-
ment is all about—accountability.

Why focus on company-specific as-
sessments? In the bill that is pending,
a much greater share of the look-back
assessments are imposed on the whole
industry rather than on specific com-
panies. There is a $4 billion annual cap
on industry-wide payments that is
much greater than the company-spe-
cific assessment. Although the com-
pany-specific charges could be as much

as $3 to $4 billion in extreme cases, it
is more likely they are going to be a
lot smaller. If all the companies miss
their target by 10 percentage points,
the company-specific surcharges would
only equal $640 million. If they miss by
20 percent, it would be $1.3 billion com-
pared to nearly $4 billion for the indus-
try as a whole.

Let me show a chart here which gives
you an idea of the difference between
the look-back provisions that we are
discussing.

Consider the fact that we are setting
these targets to reduce youth smoking,
and these targets say that over a 10-
year period of time we are going to
bring down smoking among kids by a
certain percentage.

What happens, let’s say, in the fifth
year after this legislation passes when
the tobacco companies as an industry
are supposed to reduce the number of
kids smoking by 40 percent? What hap-
pens if the largest company misses it
by 20 percent, if instead of having a 40-
percent reduction, they only have a 20-
percent reduction?

Look at what occurs. Under this
comparison of the Commerce Commit-
tee bill, and this amendment by Sen-
ator DEWINE and myself, the industry
as a whole would face a penalty of 10
cents a pack and the individual com-
pany 9 cents a pack if they miss it by
20 percent under the Commerce Com-
mittee bill.

But look at the other side now if our
amendment prevails—6 cents for the
industry per pack, but 29 cents for the
offending company. Doesn’t that make
more sense? If we know as a result of
our surveys that the kids are smoking
Camels, for example, shouldn’t R.J.
Reynolds be held accountable? They
are the company that makes the brand.
They market the brand. They retail
the brand. They have an obligation
under this law to reduce teen usage of
their brand of cigarettes.

If you don’t do that, think of the per-
verse situation where one company is
trying its best to reduce teen usage and
youth usage and another company ig-
nores it. Under this bill, the penalty is
spread across the industry by and
large, and there is not that much of a
forfeiture of funds for the individual
company as would occur under the
DeWine and Durbin amendment. We
want to make this more company-spe-
cific.

This approach, which currently is in
the bill, risks creating incentives for
some company to keep building future
market share. There is money to be
made here. As long as these kids are
smoking, these companies are making
money. We want to make sure the prof-
it is taken out of this. Our amendment
increases the company-specific pay-
ments, reduces the industry-wide pay-
ments.

This amendment will not necessarily
increase the price of cigarettes. I want
to really pause for a moment on this
point because I think it is so impor-
tant. We have had a lengthy debate
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over the last several days about wheth-
er or not we are imposing, at least indi-
rectly, new taxes on lower income indi-
viduals, whether by raising the price of
a package of cigarettes we are passing
along to lower income and middle-in-
come individuals more of a tax burden.

Think about this for a moment. As-
sume we have two companies and the
Durbin-DeWine amendment is enacted.
One of the companies is doing a good
job; it is reducing its sales to minors—
very happy with the results. The other
company has made a calculation. The
other company says we are not going
to be so tough or restrictive. We will,
frankly, look the other way. We are
going to continue to do some market-
ing that we know appeals to kids. We
are going to kind of tell our retailers
we are not going to enforce the law
that stringently, and so look what hap-
pens. If that occurs under the existing
bill, they are both going to be treated
equally in the industry-wide assess-
ments; both will be facing these addi-
tional costs per pack equally.

Under our approach, it will be signifi-
cantly different and the company that
is a bad actor, the company that is not
trying to reduce sales to kids is a com-
pany that will face a much, much larg-
er charge per pack. Now, what do you
do? If you are the company that has
been selling to kids, it turns out kids
are smoking your brand, you are facing
this kind of payment. You can’t add
this price to the package of cigarettes
because your competitor isn’t doing
the same. You have to absorb this cost
in your bottom line. So the consumers
are protected from the price increase,
and basically the company really pays
a price for what they have done.

This bill presently before us also re-
duces youth smoking reduction targets
relative to what the industry agreed to
last year. This second and very impor-
tant element in the bill is one I would
like us to pause and reflect on. Just
last year, these tobacco companies
came together, and with the State at-
torneys general said we agree to the
following targets to reduce the number
of smokers each year.

Well, a year has passed. The issue has
come to Capitol Hill. We debated it
back and forth and now we have a
chance to enact this legislation. What
has happened during the course of that
year? The tobacco companies have
done very well. They have done very
well in luring more children into this
addiction. In fact, since 1991, we have
seen a dramatic increase in the per-
centage of kids who are smoking. That
is a sad commentary. It is a sad fact of
life.

What Senator DEWINE and I are doing
in our amendment is going back to the
original targets the tobacco companies
set in their agreement with the attor-
neys general. So instead of the McCain
or Commerce Committee bill reducing
smoking by 60 percent of kids over 10
years, we hit a target of 67 percent in
the equivalent course of time, getting
them to quit or sparing more kids from

the possibility of becoming smokers
and of facing disease and premature
death. Four-hundred and fifty thousand
more children will be protected with
the Durbin-DeWine amendment by the
year 2008 than in the underlying bill.
There will be 450,000 fewer smokers if
the tobacco companies continue to
meet their reduction targets of 67 per-
cent instead of 60 percent; 150,000 fewer
premature deaths—we know that about
a third of smokers are going to die
young as a result of this habit; $2.8 bil-
lion in lifetime social costs are avoid-
ed; and we have the same real target as
the original proposed settlement. I
think that makes sense.

The next question is the constitu-
tionality question. The tobacco compa-
nies claim that these look-back provi-
sions are unconstitutional. But both
the Department of Justice and the Con-
gressional Research Service have stud-
ied the issue and concluded they are
wrong. Just as we hold companies re-
sponsible for clean air attainment
standards, we can hold them respon-
sible to help reduce youth smoking
rates.

The courts have required that there
be a rational basis for this type of pro-
gram, and this amendment is based on
a very rational consideration. If com-
panies’ assessments or surcharges raise
their cost of doing business as usual,
they will consider it an incentive to
change their behavior and use the
knowledge they have gained over the
years in terms of selling to kids, to
stop selling to kids.

With regard to the argument that
this might violate due process, the pur-
pose of the look-back assessments is to
supplement the other measures in the
bill designed to reduce youth smoking
rates, including the bill’s price in-
creases, and to encourage the industry,
which is uniquely able to develop inno-
vative strategies, to take the action to
minimize youth smoking.

The look-back provisions don’t vio-
late the Constitution’s bill of attain-
der. All of us who studied the Constitu-
tion over the years wondered if we
would ever run into a case where some-
body would start talking about a bill of
attainder. I didn’t think I would ever
face that in my life on Earth, and here
we are on the floor of the Senate talk-
ing about a bill of attainder.

The bill of attainder in the Constitu-
tion prohibits singling out particular
individuals or entities for legislatively
mandated punishments. The tobacco
companies have said: Oh, this look-
back provision is a bill of attainder.
The Department of Justice states the
look-back provisions apply to all man-
ufacturers of tobacco products, not a
single company, and would operate as
one component of a comprehensive in-
dustry-wide reform. Additionally, look-
back provisions are not penalties for
industry misconduct so much as an af-
firmative step to reduce youth smok-
ing.

I think the tobacco industry’s con-
stitutional argument is a weak one, de-

signed to shift away the attention from
their marketing to kids.

Let me respond quickly to a few
other items, and then I will be happy
to defer to my colleague and cosponsor,
Senator DEWINE.

Mr. FORD. Will the Senator yield for
a question?

Mr. DURBIN. I will be happy to yield
for a question.

Mr. FORD. I understand where you
are going with this, and it is beginning
to take hold. But in this piece of legis-
lation, does HHS have the ability to
put on the educational programs that
would reduce youth smoking and the
tobacco industry would have no control
over that?

Mr. DURBIN. Yes. I thank the Sen-
ator for raising that.

Mr. FORD. But the point here, then,
is that I am putting out all this infor-
mation, and it doesn’t work; then you
get fined. I am a little bit concerned
about that. I understand where the
Senator is coming from. But I think we
need to cover one more base, that if the
tobacco industry is going to be respon-
sible for the percentage reduction, and,
if it isn’t, then they pay, they ought to
be able to be charged with advertising,
or something, rather than letting HHS
do it. And if it doesn’t work, they get
penalized.

As we say down home, ‘‘Something
about that ain’t right,’’ and I hope the
Senator, with all his knowledge of this
area, would look somehow to be sure
that, if you are going to be charged
with a penalty here, somehow you
ought to have some input on how it is
completed. You might be able to clear
me up on that.

Mr. DURBIN. The Senator from Ken-
tucky raises a dilemma, and that is:
How much could we trust the tobacco
industry coming up with the goal?

Mr. FORD. They can’t.
Mr. DURBIN. I think it is more like-

ly a public health agency will try to re-
duce those numbers. I can recall a few
years ago the tobacco companies said,
‘‘We are going to stop marketing to
kids, and we are going to tell these
kids we don’t want their business.’’
And they delivered their message by
buying full-page ads in the Wall Street
Journal. There may be some kids who
read the Wall Street Journal, but not a
lot of them. It is far better to take that
information and message and put it on
a television show the kids are likely to
watch.

Mr. FORD. I say to my friend, I take
this as if they were doing it to me as
an individual and saying that you are
going to be penalized—I am going to be
penalized if your program doesn’t
work. And some companies, a brand
only has about 1 percent of youth.
They don’t like it, and they don’t use
it. But if you reduce it down, if it is 1
percent, which one brand is, then you
have to reduce that to six-tenths of 1
percent. That becomes very difficult
when it is all adults.

I agree with what you are trying to
do. I hope somehow or another we can
make it fair rather than unfair.
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Mr. DURBIN. I thank the Senator for

his question, and I hope what we are
doing is a coordinated effort. It is an
effort which increases the fee on a
package of cigarettes, which we have
been told by economists, in and of
itself, will reduce youth usage. It is an
effort to change the advertising so
that, by and large, children are not af-
fected by the lure of that advertising.
It is an effort by the Government—and
the Senator is right—through HHS and
others, to deliver this message effec-
tively. But finally it comes down to the
tobacco companies themselves who
make the product and market the prod-
uct and sell the product. And they bear
a responsibility, too, a responsibility
which, if they don’t live up to it, is
going to result in a charge against each
package of cigarettes.

Let me just conclude with two or
three points before deferring to the
Senator from Ohio. Some say the 67
percent reduction figure over 10 years
is too high. I don’t believe it is. Mari-
juana use by 12- to 17-year-olds de-
clined 76 percent from the late 1970s to
the early 1990s. The smoking rate
among black 12th graders in the late
1970s was the same as the rate for all
teenagers today. It declined by 76 per-
cent from the late 1970s to the early
1990s, without advertising restrictions,
education, and counteradvertising en-
visioned in the current legislation.

Mr. President, 80 percent of adult
smokers and 70 percent of adolescent
smokers regret ever starting to smoke.
I think we have a situation here where
67 percent is a figure that can be
reached, and the actual number of
young people who would then stop
smoking is one that was agreed to by
the tobacco companies when they met
with the attorneys general just last
year.

Why do we want to strengthen this
bill? Because, frankly, we believe that
unless the industry is held to this
standard on a specific company basis,
the results will not be what we hope
they will be. Some people say the
amount of the payment here is more
than the lifetime profit from each new
young smoker.

First, let’s not get caught up in the
debate of what is a lifetime profit from
a new smoker. Is it only $500 or $1,000
or $1,500? I am not sure we accept these
claims.

Second, these companies are not just
profit maximizers; they want volume.
Why? Why would the tobacco industry
want volume over profit? Because they
are dealing with people who are ad-
dicted to nicotine, who will have to fol-
low them up the track as the price in-
creases. So they do not focus just on
profits but also on volume. And we
have to find a way to reduce the vol-
ume when it comes to children.

Third, even this calculation does not
get to the true cost of addicting a child
on tobacco. The American Medical As-
sociation has estimated we would have
to increase the surcharges to $400 mil-
lion per percentage point—more than 6

times what the bill does in its com-
pany-specific look-back—to cover the
societal cost of each additional smok-
er. It is about more than tobacco com-
pany profits; it is about the cost to
America and American families as a re-
sult.

I think what we are setting out to do
here is create a payment structure that
is reasonable. Under the bill, compa-
nies will pay an industry-wide payment
of $80 million for each of the first 5 per-
centage points by which they missed
the targets, $160 million for each of the
next 5 points, $240 million for the next
12, maxing out at $4 billion. Each com-
pany that misses the target will pay a
company-specific surcharge of $1,000
multiplied by the number of children
by which a company falls short of in its
target. There is no maximum for the
company-specific surcharge, which
could reach as much as 3 to 4 billion
dollars in an extreme case.

Under our agreement, companies will
pay an industry-wide payment of $40
million for each of the first 5 percent-
age points by which the industry as a
whole misses the targets, plus $120 mil-
lion for each of the next 15 points, with
a maximum of $2 billion. Each com-
pany that misses the targets will also
pay a company-specific surcharge
equal to the company’s share of youth
smokers multiplied by $80 million for
each of the first 5 percentage points,
$240 million for each of the next 19
points, with a maximum of $5 billion.

The potential maximum surcharges
are similar in the aggregate. Ours is
weighted towards companies as op-
posed to towards the industry as a
whole.

Let me close by saying that I am
happy that this is, in fact, a bipartisan
amendment. For those who have ar-
gued on the floor over the last 2 days
that they want to make certain that
we don’t increase the price of the prod-
uct too much for lower-income groups,
the Durbin-DeWine amendment ad-
dresses that directly. When you go
company-specific, the money comes off
the bottom line. For those who say
that the targets that the State attor-
neys general agreed on to reduce the
number of kids smoking were reason-
able, as those tobacco companies said
then, this bill returns to those targets.
We think this is sensible. Let us reward
those companies which are engaged in
good conduct, reducing youth usage.
Let us make those pay who do not en-
gage in good conduct.

I am happy to have this amendment
offered today in the Senate, and I am
proud to have as my cosponsor the Sen-
ator who will be speaking next, my
friend who served in the other body
with me and now is the Senator from
Ohio, Senator MIKE DEWINE.

At this point, I yield back the re-
mainder of my time.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Ohio is recognized.

Mr. DEWINE. I thank the Chair.
Mr. President, I am pleased to join

with my friend and colleague from Illi-

nois, Senator DURBIN, to offer this
amendment, an amendment to make
the tobacco companies more account-
able in our collective effort to reduce
youth smoking.

Specifically, our amendment would
make a few improvements—a few im-
provements, but significant ones—to
the so-called look-back provisions of
this current legislation. The look-back
provision in the current bill sets tar-
gets for the reduction of teen tobacco
use. And, then, it imposes assessments,
or surcharges, on individual tobacco
companies and the entire tobacco in-
dustry if these reduction targets are
not met.

Our amendment would make two
simple modifications to Chairman
MCCAIN’s look-back provision.

No. 1, our amendment, like the
McCain bill, would impose a surcharge
on specific companies as well as the en-
tire industry, if reduction targets are
not met. Both our amendment and the
McCain amendment are blends of those
two formulas. They are different, a dif-
ferent blend, as I will talk about in a
moment.

Our amendment puts a larger empha-
sis, though, on the company-specific
surcharge. We do this because we be-
lieve the threat of a surcharge against
specific companies will give them a
much stronger incentive to limit teen
tobacco use. In a sense, it is sort of the
American way. We hold people ac-
countable. We hold them accountable—
we give them the benefit of what they
do as well as the detriment if they do
something wrong.

(Mr. BENNETT assumed the Chair.)
Mr. DEWINE. Second, Mr. President,

our amendment will increase the tar-
gets for reduction of youth tobacco use
over what is in the McCain bill. But ac-
tually with our amendment, we are re-
storing, as Senator DURBIN has pointed
out, the original reduction targets that
were agreed to by the industry last
year in the global settlement. The net
effect of our amendment is to restore
what the tobacco companies said and
agreed to last year and said that they
could do.

Let me repeat, we are not increasing
the final reduction targets. Rather, we
are simply restoring the original tar-
gets that were agreed to in last year’s
settlement.

Before getting into the specifics of
this amendment, I first congratulate
my good friend, JOHN MCCAIN, who has
put together a very credible, a com-
prehensive, a good bill. He has faced a
very difficult challenge and has crafted
an excellent piece of legislation. This
is a comprehensive package that at-
tacks teen smoking in a variety of
ways. I believe this thorough approach,
when all the pieces of the puzzle are fi-
nally put together, will significantly
reduce teen smoking. Let’s make no
mistake about it, that is our objec-
tive—to reduce teen smoking; to re-
duce the number of young people every
day in this country who start smoking.

I have followed the policy evolution
of the look-back provisions since they
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were first proposed in that global to-
bacco settlement announced last June,
announced by the attorneys general
and by the leading tobacco companies’
executives. That settlement contained
a look-back provision. That settlement
contained this brand new and innova-
tive idea—the idea that we could enlist
the tobacco industry in our fight to re-
duce teen smoking by simply giving
them a disincentive to hook young peo-
ple on tobacco.

The look-back provision in the origi-
nal settlement called on the companies
to work with us to reduce youth smok-
ing by 60 percent after the passage of 10
years. That 60 percent was to be phased
in at several intermediate levels. The
settlement negotiators, including the
tobacco industry, all agreed to these
reduction targets. They obviously be-
lieved that they were achievable.

The settlement then gave the to-
bacco industry a big shove, a big shove
to meet these targets by calling for an
industry-wide surcharge in any year
the targets were missed. The amount of
the surcharge was to be based on how
much the industry missed the reduc-
tion targets, up to a maximum or
limit, a cap of $2 billion.

While I look at this, I recognize real-
ly from the beginning, the look-back
could be a tremendously useful tool in
reducing youth smoking. The tobacco
industry, driven by a profit motive, has
been incredibly effective in convincing
our children to start smoking. If the fi-
nancial disincentive was strong
enough, we would have a way to put
the industry’s expertise to prevent
youth smoking and to turn this whole
thing around.

After studying the settlement’s look-
back proposal, I have two basic con-
cerns: First, I was concerned that the
proposed surcharges were not high
enough to work as a significant deter-
rent to the tobacco companies. Second,
I had some concerns about the settle-
ment’s way of distributing the sur-
charges across the entire industry; in
other words, how they determined who
was going to pay what. This was an
issue I explored in several committee
hearings, both in the Judiciary Com-
mittee and in our Labor and Human
Resources Committee.

This approach, frankly, if I can use
the term, seems almost socialistic to
me, the provision that was originally
agreed to. The provision calls for look-
ing back first at the end of 3 years and
periodically after that to see how well
the tobacco industry had done in re-
ducing youth smoking, and then once
we found that out, irrespective of how
an individual brand did or individual
company did in reducing youth smok-
ing, to then say, ‘‘OK, we’re going to
spread it out in the industry; in fact,
we are going to spread it out, not based
on the percentage of youth who were
smoking a particular brand, we are
going to take that penalty and spread
it out among adult users.’’

So if a particular company had 20
percent, for example, of the youth mar-

ket, but 60 percent of the adult market,
then, in fact, that company would end
up taking 60 percent of the burden of
the look-back penalty. It is, in effect,
socialism. It is something I think that
should offend every Member of the Sen-
ate. It is not right, it is not fair, and
that is why we are changing it in this
amendment. Frankly, that is why Sen-
ator MCCAIN put together an amend-
ment, a compromise, that did, in fact,
begin to go down this road. Our amend-
ment simply goes a little further.

Any company under the original set-
tlement that did its job in reducing
youth tobacco use would have to share
the benefit of this good behavior with
its fellow tobacco companies. Likewise,
a company that failed to reduce youth
smoking would not bear the brunt of
the resulting surcharges because the
payments would be spread across the
industry.

This approach would have the effect
really of diluting the incentive for in-
dividual companies to work as hard as
they can to prevent teens from using
their products. After all, why would a
company try to prevent kids from
smoking its cigarettes, perhaps creat-
ing a competitive disadvantage for
itself in the larger adult market when
other companies would share in the re-
ward for whatever success they had in
reducing teen smoking? It just doesn’t
make sense.

The way the payments are allocated
to the specific companies in an indus-
try-wide approach on the basis, as I
pointed out, of the adult market share,
would also dilute the incentive for
companies to do a good job. Let’s take
a quick look at the example of Philip
Morris, the maker of Marlboro.

This company, through the use of the
Marlboro Man and other marketing
campaigns, has been unbelievably suc-
cessful in selling cigarettes to our un-
derage smokers, to our kids, to our
children. In 1993, 60 percent—60 per-
cent—of all teen smokers used Marl-
boro, when in the overall market for
adults, Marlboro only had 23.5 percent
of the market share.

Let’s look at how the industry-wide
look-back approach would affect Philip
Morris. After all, Philip Morris is re-
sponsible for a majority of youth
smoking. This is the main company at
which look-back incentives should be
aimed.

Industry-wide look-backs allocate
the industry-wide assessments to each
company based on its adult market
share. So if the company misses its re-
duction targets and is then required to
pay, Philip Morris is only responsible
for 23 percent of that total, because
that is the total market they have,
even though Philip Morris is respon-
sible for 60 percent of youth smoking.

In the case of Philip Morris, under
these statistics, if in a year the to-
bacco industry did not meet its targets
and there was a penalty that had to be
assessed under the law, the division
clearly would not be equitable. Philip
Morris is responsible for 60 percent of

the problem, 60 percent of the kids
smoking, and yet they would only pay
23 percent under this straight provi-
sion.

Let me again point out that Senator
MCCAIN has changed this and moved it
in the right direction. Our amendment
moves it even further towards more
emphasis on company-specific pen-
alties.

Mr. President, what do we think
Philip Morris will do under this indus-
try-wide look-back? Will the look-back
do what it is supposed to do, get Philip
Morris to try to reduce the number of
children who it sells to? Mr. President,
to me it is pretty obvious what would
happen. Because this industry-wide
look-back forces other companies to
pay for the sins of Philip Morris, I
would expect Philip Morris would sim-
ply ignore the look-back. The industry-
wide look-back in this particular case
would fail to do what it is supposed to
do. In the case of Philip Morris, it
would fail to give the proper incentive
to the very company with the most re-
sponsibility for stopping kids from
using its products.

That is why, Mr. President, I started
calling for a tougher look-back than
the original settlement and for one
that would be imposed on individual
companies that fail to reach the tar-
gets rather than on the entire industry.
In other words, an effective look-back
proposal is one that would commit
each company, each tobacco company
to feel the impact—whether good or
bad—of its own behavior.

And let us not kid ourselves, Mr.
President. The tobacco companies will
be able to, through marketing tech-
niques, through their dealings with
their dealers, through what advertising
they will still be able to do, they will
be able to have a substantial impact on
youth smoking.

Yes, the Government is going to
come in under this bill and we will
have some anticigarette campaigns.
The Government will be involved in
other things. This will not be brand
specific. This will be across the indus-
try. It will, we hope, have the effect we
intend it to have. But the fate of each
company will still remain in each com-
pany’s hands. And they should be ac-
countable for what they do. They
should be given—sort of the American
way, Mr. President—they should be
given an incentive to do what is right
and they should be, if I can use the
term, ‘‘punished’’ if they do not do
what is right. It is the right way to ap-
proach the problem.

Mr. President, I worked with the
chairman of the Labor and Human Re-
sources Committee, Senator JEFFORDS,
to include a tough company-specific
look-back in this legislation. Prior to
the Commerce Committee’s markup of
S. 1415, I wrote to Chairman MCCAIN to
request that his legislation’s look-back
surcharges be higher than the original
settlement, and that they be assessed
against individual companies.
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Mr. President, by the time this legis-

lation reached the Senate floor, Chair-
man MCCAIN and the Commerce Com-
mittee had improved the bill’s look-
back provisions, and they had done it
in two very significant ways. I com-
mend them for it. In the version of this
bill that came out of the Commerce
Committee, Senator MCCAIN increased
the level of the industry-wide sur-
charge and the overall cap in the look-
back. This served to provide a stronger
incentive for tobacco companies not to
target youth.

Further, the Senator from Arizona
went even further in this regard in the
managers’ amendment he offered this
week. Specifically, Senator MCCAIN
added a company-specific look-back
surcharge in addition to the industry-
wide surcharge.

Mr. President, by including both a
company-specific look-back and sur-
charges stronger than those in the set-
tlement, Senator MCCAIN’s look-back
provision represents a clear improve-
ment from last year’s settlement. It
will be more effective. It will be fair.

What the Senator from Illinois, Sen-
ator DURBIN, and I are doing as we offer
this amendment is to simply refine and
improve the McCain look-back provi-
sions. And we do this in two fundamen-
tal but necessary ways.

Mr. President, the most important
modification included in the Durbin-
DeWine amendment is a stronger com-
pany-specific look-back. The argument
for this is simple. The higher the com-
pany-specific surcharge is, the more
powerful an incentive each company
has to prevent children from using its
products. By putting more of the bur-
den on individual companies, we can
provide a much more powerful incen-
tive for tobacco companies——

Mr. BYRD. Mr. President, may we
have order in the Senate?

The PRESIDING OFFICER. The Sen-
ator’s point is well taken. The Senate
is not in order.

The Senator from Ohio.
Mr. DEWINE. I thank the Chair and

my colleague from West Virginia.
By putting more of the burden on in-

dividual companies, Mr. President, we
can provide a more powerful incentive
for tobacco companies to meet these
reduction targets, especially among
those companies that have gained the
most from the youth market.

Basically, the Durbin-DeWine amend-
ment would direct more of the sur-
charge amounts to be paid on a com-
pany-specific basis. The initial assess-
ments—ones that are charged if a com-
pany misses its reduction target by a
few percentage points—in our amend-
ment would be higher than in the
McCain amendment. In addition, un-
like the McCain bill, our amendment
would also bump up the surcharge once
a company misses its reduction target
by more than 5 percentage points.

Let us look at one specific example
to demonstrate the differences of the
two approaches. Suppose we had two
cigarette manufacturers—company A

and company B. Each controls, let us
assume, half the market, including half
of the youth market. Let us say com-
pany A has succeeded in meeting its re-
duction goals for reducing youth use,
but company B failed to reduce its tar-
gets and failed, in fact, by 10 percent-
age points.

Company A has done the job. Com-
pany B has not. Here is how the total
surcharges, to take a specific exam-
ple—including both the company-spe-
cific and the industry-wide assess-
ments—would break down under the
McCain bill and the Durbin-DeWine
amendment.

Under McCain, company A, the good
actor, the good company, is responsible
to pay $200 million, but would only pay
$100 million under the Durbin-DeWine
amendment.

Company B, on the other hand, the
company that saw the increase, caused
the increase in youth smoking, would
be charged $750 million under McCain,
but would pay $900 million under Dur-
bin-DeWine. That is a 20 percent higher
payment under the Durbin-DeWine
amendment for the company that
failed. More equitable.

So, as you can see, our amendment
would shift the financial burden toward
the company or companies that are re-
sponsible for the continued youth
smoking, but also away from compa-
nies that do the right thing. Because
companies will know that they are on
the hook for how well they do, they
have that much more incentive to pre-
vent children from using their prod-
ucts.

Another way to demonstrate this,
Mr. President, and to demonstrate the
shift we are asking for in our amend-
ment is to look at the overall bottom
line. The McCain bill would impose an
industry-wide cap, a potential maxi-
mum of $4 billion. This cap represents
the maximum amount which would be
assessed against the entire industry
under these provisions.

Although there is no cap in McCain
for company-specific surcharges, let us
assume each and every company
missed its target by, say, 25 percentage
points. In that case, the surcharges
would all add to about $1.6 billion. So
that is the bottom line for McCain—$4
billion imposed across the entire indus-
try, shared among all the companies,
and about $1.6 billion for the individual
companies that had not met its goals.

The Durbin-DeWine bottom line is as
follows: The industry-wide cap is $2 bil-
lion, and the total amount of company-
specific surcharges, under similar cir-
cumstances, would be $5 billion. That
is only for that specific example.

Mr. President, the real story I am
trying to convey with these numbers is
simple: Our amendment has a greater
focus on the company-specific look-
back and thus provides a stronger in-
centive for tobacco companies to pre-
vent children from using their prod-
ucts.

Mr. President, our amendment makes
one other fundamental change to the

McCain bill. Our ultimate reduction
target—10 years hence—is a 67-percent
drop in the number of teens who
smoke. In the McCain bill, the end goal
or target is 60 percent. On the surface,
the McCain target appears to be the
same as the 60-percent target in the
original settlement the attorneys gen-
eral reached last June.

Again, I remind my colleagues, this
is a settlement that everyone agreed
to. And the tobacco companies said,
‘‘Yes, we will be held accountable. And,
yes, we can get these targets.’’ So it
seems as if it is the same under the
current McCain language.

But actually, on closer examination,
the McCain target falls a little short of
that original target in real terms. The
reason why it falls short is the McCain
and settlement reduction goals—al-
though the same on the surface; appear
the same—each use different starting
points or different baselines.

The McCain bill calls for a 60-percent
reduction from a higher baseline figure
than was used in last year’s settle-
ment. Because of this, the McCain
youth reduction targets are easier to
meet than the original settlement.
Again, not a great deal of difference.
But all our amendment does, very sim-
ply, is take us back effectively to that
original settlement, which I think was
our original intent of what we should
do.

What the Senator from Illinois and I
are doing is restoring the original re-
duction goals from youth tobacco use
from the settlement. The Durbin-
DeWine amendment sets a reduction
target of 67 percent, but after account-
ing for the different baselines—our re-
duction goal is equivalent to what is in
the settlement. It is exactly what the
tobacco industry last year agreed was
reasonable and that they said they
could reach.

Again, I want to thank my friend
from the land of Lincoln, Senator DUR-
BIN, and his staff for their work in put-
ting this proposal together. Let me
also thank Senator WYDEN, who will
speak in a moment, Senators CHAFEE,
WYDEN, DASCHLE, SNOWE, and COLLINS
for joining us as original cosponsors of
this amendment. This is truly a bipar-
tisan amendment. I also appreciate the
work of the Campaign for Tobacco-
Free Kids and others in the public
health community for their assistance
and support. This amendment also has
had the active support of former Sur-
geon General C. Everett Koop—and I
certainly appreciate that. Finally, I am
pleased that the New York Times has
expressed its support for the amend-
ment in an editorial in yesterday’s edi-
tion.

Mr. President, the choice before us is
simple—we have the opportunity here
to vote on an amendment that will im-
prove the one basic purpose of this leg-
islation: to reduce youth smoking. By
holding individual tobacco companies
more accountable for failing to reduce
youth smoking, and by restoring the
original targets set by the tobacco
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companies themselves, the Durbin-
DeWine amendment will make a real
difference in young lives. I urge my
colleagues to join us on behalf of our
young people and support the Durbin-
DeWine lookback amendment. It is the
right thing to do.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Thank you, Mr. Presi-
dent.

Mr. President, I offered the amend-
ment in the Senate Commerce Com-
mittee to toughen the look-back pen-
alties for one reason. I believe that
stronger look-back penalties provide a
powerful tool to actually change the
course of history and hold the tobacco
companies accountable when they pur-
sue youthful customers.

A brief review of the history indi-
cates that the tobacco companies won’t
change on their own. For example, if
you look at every previous effort, every
single previous effort on the part of the
Congress to hold the tobacco compa-
nies accountable, the tobacco compa-
nies, in fact, have found a way to get
around those efforts. That is what hap-
pened when the Congress sought to go
forward with restrictions on advertis-
ing. That is what happened when the
Congress legislated warning labels. And
that is what happened when the Synar
amendment was enacted.

Many will remember our colleague
who served in the other body. Mike
Synar wrote very tough legislation
that would, in effect, require that the
States carry out the laws to protect
our kids when they were targeted. The
tobacco companies found a way around
that.

So the tobacco companies have found
a way around every single previous leg-
islative effort on the part of the Con-
gress to hold them accountable. Those
who would like to know more about
this history can learn about it simply
from the documents that have come
out since the 1994 hearings in the
Health Subcommittee on the other side
of the Capitol.

Now, the tobacco companies would
like us to believe that they will change
the course of history and their behav-
ior on their own. Many of the Senators
will remember after the original attor-
neys general settlement the tobacco
companies took out very large adver-
tisements in both the Nation’s news-
papers and in the electronic media. The
basic message of those ads that were
taken out by the tobacco industry
when they were encouraging support
for the original settlement, was their
message that it was a new day. To-
bacco companies said it is a new day.
There will be improved corporate citi-
zenship on the part of the tobacco in-
dustry, and that the sordid history
that came out after 1994 in those var-
ious documents was a part of the past.

I think the inclination of every Mem-
ber of the U.S. Senate is to say indus-
try can change. Our colleague, Senator
DURBIN, made mention of the fact that
many of the executives who testified in

1994 aren’t alive today. So a number of
us were very hopeful that it would be a
new day in terms of tobacco industry
behavior. But when the Senate Com-
merce Committee held hearings earlier
this year under the leadership of Chair-
man MCCAIN, we received powerful evi-
dence that things really had not
changed.

I will cite one example in which I was
personally involved. In 1994, when I was
a member of the Health Subcommittee
on the other side of the Capitol, HENRY
WAXMAN brought the Nation’s tobacco
executives before the Health Sub-
committee. It came to light that the
Brown & Williamson company at that
time was genetically altering nicotine,
genetically altering nicotine to give it
a special punch and to hook their cus-
tomers. This was, of course, a flagrant
example of subverting the public inter-
est. It was documented by the Food
and Drug Administration. At that
time, the Brown & Williamson com-
pany assured the country that they
would not engage in that conduct
again.

During the course of our preparation
for the hearings in the Senate Com-
merce Committee 4 years later, I and
other members of the committee
learned from news reports and others
that there was evidence that, in fact,
Brown & Williamson was again geneti-
cally altering nicotine and again en-
gaging in this detrimental conduct
that they pledged to the country they
would never engage in again in 1994.

So when the CEO of the Brown &
Williamson company came to the Sen-
ate Commerce Committee with the
other executives, I asked specifically
about what kinds of practices the com-
pany was engaged in with respect to
genetically altered nicotine. The CEO
of that company said, in fact, that they
were again selling this product, and in
their words, in response to a question I
asked that day, they admitted that
they were working off ‘‘a small stock-
pile of genetically altered nicotine,’’
engaging in conduct that they pledged
the country in 1994 that they would
never engage in again.

The reason I bring this example up is
that if a tobacco company will engage
in that kind of brazen conduct, in that
kind of conduct when they are under
the hot spotlight of the U.S. Congress,
as they have been for many months,
what are they going to do when the at-
tention of the Congress and the coun-
try turns elsewhere? This isn’t about
conduct of 20, 30, 40 years ago. We know
that took place in the past. A number
of us were very interested in knowing
whether the companies really did want
to change of their own accord. Many of
those who have opposed tough look-
back penalties have used this argument
in the past. Companies are changing.
These kind of tools of big government
are certainly unnecessary, at best.

The Brown & Williamson example
where they are working off a small
stockpile of genetically altered nico-
tine at this time is certainly strong

evidence that these companies have
not really changed and it is not the
new day that the Congress and the
country were told about after the origi-
nal settlement from the attorneys gen-
eral.

Given that past history, over 20, 30,
40 years, and the most current history,
the Brown & Williamson example
which, by the way, the Justice Depart-
ment is now conducting a criminal in-
quiry into, there have already been
pleas in this regard—given that past
history and the history present, many
of us are not willing to say that it is
actually a new day in the tobacco in-
dustry.

Mr. President, I want the Senate to
know why I am particularly skeptical.
I was a member of the Health Sub-
committee of the other body in 1994,
Chairman WAXMAN, the late Mike
Synar, and others, did an extraor-
dinarily good job of questioning the ex-
ecutives. But when it came to my turn
during those hearings, I recognized
that it had not yet been put on the
public record whether these executives
believed that nicotine was addictive.

So, in 1994, at those hearings, I went
down the row with each of the execu-
tives, one by one by one, each of them,
and asked them whether nicotine was
addictive. And each of them under oath
at that time said that nicotine was not
addictive.

I like to think that moment contrib-
uted in some way to the important leg-
islation we have before us, contributed
to our positions for enacting strong
legislation. But it seems to me that set
of hearings and the documents that
have come to light will only make a
real difference over time if we now fol-
low up on those early efforts and pass
the strongest possible look-back legis-
lation. That is why I offered a very
tough set of additional penalties when
companies don’t meet their specific
targets for reducing youth smoking
under the Commerce Committee bill.
That is why I am pleased to be able to
join Senators DURBIN, DEWINE, CHAFEE,
and others this afternoon.

The bottom line, with respect to our
amendment—many of the details have
been addressed—but the bottom line is
if you do not have aggressive look-back
penalties, look-back penalties that
really zero in on aggressively the com-
panies in a specific way, you effec-
tively penalize the companies that try
to change their behavior twice. You pe-
nalize them once through the industry
assessment and second through the loss
of market while other companies con-
tinue to market to children and a fu-
ture market share.

This amendment represents a fairer
approach. It does not allow the Con-
gress, in effect, through loopholes in
this look-back set of provisions, to
place a company that does try to clean
up its act, does try to change history,
we make sure under our amendment
that company wouldn’t be placed at a
competitive disadvantage when they
said, now we are going to change and
not seek out children.
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Let me also say that because the

number of teen smokers has actually
grown since the original settlement
was announced last summer, the
changes that we offer today will essen-
tially hold the industry to a reduction
level to which they have already
agreed. So, in fact, this amendment is
stronger than what came out of the
Senate Commerce Committee on the
19-to-1 basis. But given what we have
seen with, again, the number of teen
smokers actually increasing, this, in
effect, simply ensures that the indus-
try is held to a reduction level to
which they have already agreed.

Mr. President, and colleagues, Sen-
ators DURBIN and DEWINE went into a
number of the details with respect to
how the look-back legislation works. I
don’t think all of that needs to be
belabored at this time. But I would like
to say that to me what this amend-
ment is all about is reversing the
course of history. History shows that
in the past when we would write these
laws, the tobacco companies would
bring their entrepreneurial and adver-
tising talents to the task then of get-
ting around them. And the tobacco
companies have more of that kind of
advertising and entrepreneurial talent
than anybody else around. They would
always find a way to evade the law.

Learning from past history with re-
spect to the warning labels, with re-
spect to electronic ads, with respect to
the way in which the industry got
around the Synar amendment, we are
making it clear that we are going to

have the tools to rein in the scoff-law
companies, those that do not clean up
their acts as they have pledged to do.
We do so in a realistic way. We do so in
a fashion that makes sure that compa-
nies that really have changed won’t be
put at a competitive disadvantage.

I would say, finally, Mr. President,
and colleagues, to those of you who
have talked to me personally about
those 1994 hearings, and what happened
during the course of those 7 hours
where the executives said that ciga-
rettes were like Hostess Twinkies,
cigarettes weren’t addictive, and they
never preyed on children, if you really
want to reverse the course of history, if
you really want to hold the companies
accountable, if you really want to rein
in the conduct that we saw dem-
onstrated again in the Senate Com-
merce Committee when Brown &
Williamson admitted that they are now
using genetically altered nicotine, if
you want to change that behavior, vote
for this bipartisan amendment, because
this is something that is going to
change the course of history and make
sure that these companies don’t prey
on our youngsters in the years ahead.

Mr. President, I yield the floor.
Mr. NICKLES addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Oklahoma.
Mr. NICKLES. Mr. President, I want

to respond to my colleagues who are
proposing this amendment. But, first, I
would like to make some general com-
ments about the bill to complement
some of the comments I made earlier

today, some of which were related to a
statement from the Joint Tax Commit-
tee which I inserted into the RECORD,
the chart that they put together on the
net cost of the bill. They have now
added a line to their estimate. I want
to include that in the RECORD as well.
This is the price per pack of cigarettes
under this bill with all these new taxes
and surcharges and look-backs.

I will tell my colleagues that for 1998,
the year that we are in right now, be-
fore this bill goes into effect, Joint Tax
assumes the price of cigarettes is $1.98.
They assume for 1999—I want our col-
leagues to hear this—Joint Tax says
the cost of a pack of cigarettes goes up
to $2.88, a 90-cent increase. The next
year, $3.24; the next year, $3.41; the
next year, $3.66; the next year, $3.83; by
the year 2004, it is over $4, $4.06 per
pack. The next year it is $4.12; the next
year, $4.78; by the year 2007, 9 years
from now, the price per pack, $4.48. The
price today is less than $2.

This isn’t coming from Don NICKLES.
This came from Joint Tax. I haven’t
agreed with everything that Joint Tax
has done in estimating this bill. But in
this estimate, they have added some of
the other aspects of the bill, including
the look-back.

I ask unanimous consent to have this
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RECONCILIATION OF GENERAL TOBACCO INDUSTRY PAYMENTS UNDER S. 1415, AS AMENDED, AND NET FEDERAL REVENUE EFFECT OF SUCH PAYMENTS ESTIMATED BY THE JOINT
COMMITTEE ON TAXATION ON MAY 19, 1998, BEFORE THE LOOK-BACK PROVISIONS

[In billions of dollars]

Provision

Fiscal year—

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 1998–
2003

1998–
2007

1. Calendar Years:
1. Federal revenues from S. 1415 general tobacco indusry payments as adjusted for inflation (by calendar years

as in S. 1415) .......................................................................................................................................................... $10.0 $14.4 $15.4 $17.7 $21.0 $23.6 $24.3 $25.0 $25.8 $26.6 $102.1 $203.8
2. Calendar year volume adjustment .......................................................................................................................... ............ ............ ............ ............ ¥3.6 ¥5.0 ¥5.4 ¥5.8 ¥6.2 ¥606 ¥8.7 ¥32.7
3. Calendar year payments .......................................................................................................................................... 10.0 14.4 15.4 17.7 17.4 18.6 18.9 19.2 19.6 20.0 93.4 117.1

II Fiscal Years:
1. Adjustments:

a. Convert Federal revenues from S. 1415 general tobacco industry payments to Federal fiscal years ......... ............ ¥20.8 15.2 17.1 17.5 18.3 18.8 19.1 19.5 19.9 88.9 166.2
b. Change in the net revenues from Fedeal income and payroll taxes (because of the impact of S. 1415

general tobacco industry payments on aggregate taxable income ............................................................... ¥ ¥5.2 ¥3.8 ¥4.3 ¥4.4 ¥4.6 ¥4.7 ¥4.8 ¥4.9 ¥5.0 ¥22.3 ¥41.7
c. Change in net revenues from present-law Federal tobacco excise taxes (because of price increases from

S.1415 general tobacco industry payments) .................................................................................................. ¥ ¥0.8 ¥1.2 ¥1.5 ¥1.9 ¥2.1 ¥2.2 ¥2.2 ¥2.2 ¥2.2 ¥7.5 ¥16.3
d. Net revenue effect of replacing State by State tobacco settlements with S. 1415 payments .................... ¥ 0.5 0.9 1.1 1.4 1.6 1.9 2.2 2.4 2.7 5.5 14.7

2. Net Federal revenues from S. 1415 general tobacco industry payments (JCT May 19, 1998 estimate) .............. ¥ 15.4 18.0 12.5 12.7 13.2 13.8 14.3 14.8 15.4 64.6 122.9

Nominal Calendar Year Price Per Pack With Youth Look Back ............................................................................................ $1.98 $2.88 $3.24 $3.41 $3.66 $3.83 $4.06 $4.12 $4.78 $4.84 ............ ............

Note: Details may not add to totals due to rounding.

Mr. NICKLES. Mr. President, I wish
to address the amendment by my
friends and colleagues from Illinois,
Ohio, and Oregon dealing with increas-
ing the look-back penalties.

I made a statement earlier today
that I think the look-back provision in
this bill is one of the most unworkable
provisions that anybody could dream
up. I say ‘‘unworkable.’’ I don’t think
it will work. But I would like to maybe
bring to my colleagues’ attention how
they propose that it should work.

To make the look-back penalties
work, they say we are going to em-
power the Secretary of the Treasury to
do a poll. It says to conduct a survey.

The survey is on a national basis. They
are going to measure the type of to-
bacco product used in the last 30 days.
They are going to conduct this survey
with methodology that he determines
is appropriate. They are going to iden-
tify the name brand that the young-
sters use. They are going to be survey-
ing kids. They are going to be survey-
ing people from ages 11 to 17. And they
are going to ask them a question: ‘‘Did
you smoke, and what brand did you
use?’’ Then they are going to put all
this information together. I don’t
think they are going to ask this of
every teenager in America. So it is
going to be a random survey.

Then they are going to compare the
results of this survey to the mandates
in the bill. If we don’t meet the tar-
gets, or if the consumption of tobacco
by teenagers is higher than what this
bill says they should be, the tobacco
companies are going to be assessed pen-
alties. And the penalties are very large.
The penalties in the look-back provi-
sion under the negotiated settlement
with the attorneys general went up to
$2 billion. The penalties that came out
of the Commerce Committee were $4
billion—$3.96 billion.

And then the penalties which were
rewritten by the administration and
introduced on Monday came out $4.4
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billion maximum, and now the amend-
ment that we have in the Chamber says
take that to $7.7 billion, and also in-
crease the target rate to 67 percent.

Why do rates make a difference?
Well, for every point you are out of
compliance, you are assessed a penalty,
and the penalty is large. The penalty
for not making the target under the at-
torneys general negotiated agreement
was $80 million per point missed.

Well, the penalty under this bill is
$240 million per point missed. It is
three times as large as that proposed
under the original settlement. That is
just the industry-wide look-back.
There is also a segment that applies to
the product, and it has a penalty that
is $200 million per point missed.

If this sounds confusing, it is because
it is, and it is in this bill. My point is
it is not going to work very well. You
are telling the Secretary of Treasury
to take a poll, and then we are going to
deem that this poll is correct.

Now, all of us have used surveys. We
have all had polls. But this bill has lan-
guage that I guess people want to be-
come law which says the survey using
the methodology required by this sub-
section is deemed conclusively to be
proper, correct, and accurate for the
purposes of this act.

So we are saying, whatever the Sec-
retary says, it is accurate. It is a done
deal. And then they are going to and
ask the kids, did you smoke? Now, they
don’t ask them, did you smoke 10
times? Did you smoke a pack a day?
They can smoke one cigarette during
that 30-day period and they are count-
ed. And if this thing worked just right,
a tobacco company would have to pay
$1,000 because a youngster smoked one
cigarette. I find that to be pretty high.
And I might mention, this is really
supposed to go after young people who
are smoking illegally. They are smok-
ing illegally. Let’s put the penalty on
the young person for breaking the law.
Instead, we are going to do a random
survey, a random survey that has to
determine every single percentage for
every single tobacco product. There is
a de minimis level. We are not going to
hit the smallest companies, I guess. I
don’t know how many different tobacco
products there are. I don’t know them
very well. I don’t smoke. I can only
think of three or four cigarette brands.
I don’t smoke. And my guess is there is
probably a lot of teenagers who don’t
either, but they can remember maybe
the biggest name brands. I can remem-
ber Marlboro and Winston and maybe
Virginia Slims. So if somebody said, do
you smoke? I might be able to remem-
ber those name brands.

Mr. FORD. Mr. President, could I
help the Senator with the names of
some packs of cigarettes?

Mr. NICKLES. In a minute. That
youngster taking the survey, if they
mention a name brand, whether that
was the brand they smoked or not, it
comes out in the calculation of this
data which is deemed accurate, proper,
and correct. Then, that company can
be subjected to enormous fines.

In the proposal, in the amendment
that we have pending, the fines that
are brand specific go up to $5 billion.
They are also indexed for inflation.
That is a pretty big penalty.

Then there is a $2.2 billion look-back
that applies industry-wide. The Sec-
retary of Treasury takes this survey
and tries to determine what percentage
of young people are smoking each
brand in the country, and if each one of
them by brand product missed this tar-
get, then they are assessed penalties
that can go up to $7.7 billion and even
higher in the outyears.

This is not a good plan. This is not a
workable plan. I tell my colleagues, if
you want to do something to reduce
teenage smoking, come up with some-
thing else. If you want to come up with
higher taxes, just increase the tax. I
have heard some people say you don’t
need $1.50 because we have a big look-
back and it’s really $1.50 anyway. If
you want to make it a $1.50, make it a
$1.50, but call it a tax. Make it clear.
Make it honest. This is a scheme. We
are going to deem a poll to be accurate,
and authorize the Secretary to assess
enormous penalties, in the billions of
dollars.

That doesn’t make sense. Now, if you
really want to reduce teen smoking, do
something else. Say to teenagers, if
you are caught smoking, we are going
to slap your wrist. The second time we
are going to make you clean up a park,
the third time maybe a financial pen-
alty. We don’t have that in this bill.
And I don’t want the Federal Govern-
ment to do it because I don’t want to
federalize these actions, but instead we
should encourage the States to enforce
the law.

It is against the law for teenagers
below the age of 18 to smoke in any
State. If you don’t want anybody to
smoke that is 18 years old, try and in-
crease the age to 20 or 21. You have
that right. But to come in——

Mr. FORD. Mr. President, may I cor-
rect the Senator?

Mr. NICKLES. Yes.
Mr. FORD. I don’t believe it is unlaw-

ful to smoke. It is unlawful to pur-
chase.

Mr. NICKLES. I appreciate the cor-
rection. Let me make the comment,
Mr. President. In every State in the
Nation it is unlawful to purchase ciga-
rettes.

Mr. FORD. Now.
Mr. NICKLES. And if we want to de-

crease teenage consumption, maybe we
should encourage the States to pass
laws it is against the law to consume
and put some responsibility back on
the individual. Instead, we are allowing
this massive growth of government.

It doesn’t make sense. It is not work-
able. It is not fair. And I don’t think it
will be effective. I also don’t think
parts of it will be constitutional, and I
don’t think we have willing partici-
pants by the tobacco companies. So it
is just not a good deal. For people who
want to raise taxes, raise taxes. Be up
front, be honest. If you want to do

something else, do something else to
get teen consumption down. But this
bill is not going to work. It is just not
a workable plan. Frankly, if it
wouldn’t work at $4.4 billion, it won’t
work at $7.7 billion.

I urge my colleagues examine this
look-back provision, see how com-
plicated it is, see how confusing it is to
give the Secretary this power, and to
decide this is not the right way to leg-
islate. It is not the right way to tax,
and let’s come up with something bet-
ter. I hope something better would in-
clude some personal responsibility and
accountability for people who are
breaking the law. If a teenager pur-
chases, it is against the law if they are
under the age of 18. And if you really
don’t want them to smoke, maybe we
should encourage the States to have
laws against the consumption as well.

I appreciate my——
Mr. DOMENICI. Will the Senator

yield?
Mr. NICKLES. I will be happy to

yield.
Mr. DOMENICI. I have a question. Is

the Senator saying that tobacco com-
panies do everything they are supposed
to do and yet when we take the survey,
we are not as successful as we hoped to
be and so we are going to impose a fee
on them?

Mr. NICKLES. The Senator is exactly
right. You know, I am sure if this sur-
vey was taken during the Fourth of
July break, it would have a little high-
er incidence of teen smoking than it
would at some other time in the year.
But if they smoke a cigarette, they are
counted in the affirmative and the pen-
alty would be $1,000.

Mr. MCCAIN. Will the Senator yield
for one more question?

Mr. NICKLES. I will be happy to
yield.

Mr. MCCAIN. Is the Senator aware
that as part of the original agreement
between the industry and the attorneys
general, the industry itself was the one
that agreed to this? All they are doing
here is increasing it. Is the Senator
aware of that? And is the Senator
aware that this puts him in a position
which is far different even from the in-
dustry by attacking a proposal that
was agreed to by the tobacco industry
itself, who would——

Mr. NICKLES. I will be happy to an-
swer the question.

Mr. McCAIN. Have experienced these
penalties, who would have been subject
to them and obviously must have had
some confidence in the survey the Sen-
ator is deriding; otherwise they never
would have entered into the agreement
because the penalties would have ac-
crued to them. Is the Senator aware of
that?

Mr. NICKLES. I will be happy to tell
my colleague from Arizona that he
makes a good point but he is abso-
lutely wrong. What the industry agreed
to, according to the settlement, is that
they would pay $80 million per point of
noncompliance, up to a total of $2 bil-
lion. What we have before us is two
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surveys, penalties up to $4.4 billion,
and an amendment to go to $7.7 billion.

Does my colleague from Arizona real-
ize there is a difference between $7.7
billion and $2 billion? and that $5.5 of
this new penalty is product-specific?
and the industry did not agree to a
product-specific penalty? These provi-
sions were not in the industry settle-
ment, as I am reading it right now.

Mr. GRAMM. Will the Senator yield?
Mr. MCCAIN. Did you ask me a ques-

tion?
Mr. NICKLES. No.
Mr. MCCAIN. You didn’t.
Mr. GRAMM. Will the Senator not

agree with me that whether the to-
bacco companies agreed to it or not,
that article I of the Constitution gives
the Congress the power to tax? and
that we ought not to be delegating that
power to a poll?

Mr. NICKLES. I agree totally. And I
also tell my colleague and friend from
Texas, I wasn’t part of the tobacco
companies’ deal. I am part of the Fi-
nance Committee. And I think if we are
going to legislate on taxes, we ought to
do it right. This is not the right way to
tax.

I will also tell my colleague from
Texas, I have heard people say the to-
bacco industry is confident they can
challenge these look-back assessments
and win in court and have it thrown
out as unconstitutional. Regardless of
the constitutional argument, I say this
is a crummy way to tax. I don’t want
to give the Secretary of the Treasury
the authority to conduct a poll and
then determine that the poll is accu-
rate, proper, correct for purposes of
this act, and be able to make assess-
ments. Under the agreement the to-
bacco companies agreed to, it was up to
$2 billion. Under the bill that came out
of the Commerce Committee, it was
$3.96 billion. Under the bill the admin-
istration wrote and introduced on Mon-
day, it came up to $4.4 billion. And on
the amendment we have pending now,
it is $7.7 billion, also indexed for infla-
tion.

The industry did not sign off on any
$7.7 billion look-back.

Mr. GRAMM. Will the Senator yield
further?

Mr. NICKLES. Yes.
Mr. GRAMM. Just two questions. No.

1, you are not here to represent the in-
dustry, are you?

Mr. NICKLES. No, sir. I could care
less——

Mr. GRAMM. Second, when you put
your hand on the Bible and you swore
to uphold the Constitution of the
United States against all enemies, for-
eign and domestic, you were not say-
ing, well, I’ll uphold the Constitution
and article I, the power of Congress to
tax, only in those cases where the to-
bacco companies didn’t agree to let a
pollster raise taxes, did you?

Mr. NICKLES. The Senator is abso-
lutely right.

Mr. McCAIN. A ‘‘pollster″?
Mr. NICKLES. I got on the Finance

Committee because I did not like the

way our tax system was structured. I
want to work with our colleagues from
Mississippi and Texas, to take the Tax
Code and rewrite it and come up with
something that is fair, flat, and simple.
This is tobacco bill just the opposite.
This is a mess. We could clean this bill
up a lot if we went through the conven-
tional process, if we had the Finance
Committee mark up this bill on the tax
side and call a tax a tax.

Instead, we have this unbelievably
complicated system, and the look-back
is maybe the most complicated. Dele-
gating to the Secretary of the Treasury
to take a poll, and then, if they don’t
meet the targets that we set, we are
going to assess them billions of dollars,
up to $7 billion or $8 billion, I find to be
ludicrous. It doesn’t make sense. It is
not a good way to legislate.

That is the reason that the Com-
merce Committee doesn’t have tax-
ation power, in the Senate. In the Sen-
ate, the Finance Committee has the
power to raise taxes.

Mr. MCCAIN. Will the Senator yield
for a question?

Mr. NICKLES. And not the attorneys
general and not the Commerce Com-
mittee.

I will be happy to yield.
Mr. MCCAIN. I thought the Finance

Committee did take up this issue and
ended up raising taxes, and doing all
kinds of other havoc to it in 24 hours.
I wonder what they would have done in
72.

Mr. NICKLES. I will tell my friend
and colleague, the Finance Committee
did consider this bill for 24 hours. I
didn’t support their $1.50 tax increase,
but I think their $1.50 tax increase is a
lot more honest, is a lot more plain, a
lot more doable. We have excise taxes
on tobacco today of 24 cents. Congress
last year, when we passed the kid-care
bill, increased that another 15 cents.
So, tobacco taxes are going to 39 cents
already in present law.

People say that the Commerce Com-
mittee bill, the administration bill, in-
creases that another dollar and a dime.
That takes the tax to $1.49. But they do
not call it a tax, they call it a fee. So
we are telling everybody who is in this
industry—and we have wholesalers and
distributors and so on—that the tax is
$1.49 and it is increasing. But that bill,
the bill that we have before us, doesn’t
saying anything about a dollar and a
dime. It says put all these billions of
dollars into a fund. That is not very
workable. It is not very legitimate. I
think we should have the committees
of jurisdiction take this bill.

The Finance Committee did take the
bill, but unfortunately the Commerce
Committee and the administration
looked at our changes, and they just
ignored them. They dropped the
changes that the Finance Committee
made.

I resent having the Commerce Com-
mittee write the tax portions of this
bill as well as I resent the Commerce
Committee writing the ag portions of
the bill. And I think those are two of

the more contentious and two of the
more difficult things that we have to
deal with. The committee that marked
it up didn’t have, in my opinion, the
taxation expertise, they didn’t follow
the same taxation procedures that we
have on every other excise tax in his-
tory. And, frankly, I think the Agri-
culture Committee should have written
that instead of the Commerce Commit-
tee as well.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. LOTT. Is the Senator—has the
Senator from Oklahoma completed his
remarks? Were you through with your
remarks?

Mr. NICKLES. Yes.
f

MORNING BUSINESS

Mr. LOTT. Mr. President, I know we
are having a lot of fun here, but for the
information of all Senators, there will
be no further votes this evening. The
Senate has tried to work out an agree-
ment that would resolve the impasse
that we have right now parliamentary,
and with regard to the substance of
those amendments, but we have not
been able to get that worked out yet.
There are very strong feelings on both
sides of the amendments that are pend-
ing, so I can understand that. So, since
we haven’t worked out an agreement, I
now ask there be a period for the trans-
action of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

Mr. GRAMM. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Texas reserves the right to
object.

Mr. GRAMM. Would it be possible for
us to just have a short final statement
on this issue? Or would you prefer we
do it—

Mr. LOTT. I would prefer you do it in
morning business, because if you had a
short final statement, there would need
to be a short final reaction. I see the
Senator from Massachusetts is anxious
to get recognition.

Mr. GRAMM. In that case, it is not
worth it.

Mr. LOTT. You can continue in
morning business.

Mr. GRAMM. Thank you.
The PRESIDING OFFICER. Without

objection, it is so ordered.
f

ORDER OF PROCEDURE

Mr. LOTT. Mr. President, tomorrow
we will convene at 9:30, and there will
be 1 hour for morning business, and
then we will begin consideration of two
items tomorrow, calendar No. 299, H.R.
2709, relative to Iran sanctions, with a
total of 3 hours for debate. We already
entered into an agreement back before
the Easter recess as to how this issue
would be considered, on or before May
22. So we will have this issue up tomor-
row. There could be an amendment of-
fered by Senator LEVIN. But we hope to
get that up tomorrow.
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